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JAMES H. RHODES and RICHARD 8S. RHODES v. JOHN 
, CHANDLER. 


Where one was bound in a bond to make title to land, and it appeared 
that the land had been granted by the State more than fifty years 
ago, and that it had been cultivated during that time by persons 
coming in under the original grantees, and that for the last twenty- 
three years they had mesne conveyances reaching down to the ven- 
dor: Held, that his title is good. 


Cause transmitted from the Court of Equity of Sroxrs 
County, at Fall Term, 1854. 

The plaintiffs bargained with the defendant for the land in 
question at two dollars per acre (the quantity to be ascer- 
tained bya survey ), and he entered into a penal bond in the sum 
of fifteen hundred dollars to make them a good and lawful 
right and title to the same as soon as they should pay him the 
purchase money. At the same time they executed an obliga- 
tion to him for the purchase money, payable as soon as the 
survey was made and the sum ascertained by ascertaining the 
number of acres. This survey was made and the quantity of 
land was found to be 403 acres, and consequently the whole 
purchase money was $806, of which they paid, before the 
bringing of this suit, $400. 

The defendant commenced a suit for the remainder ( 2 ) 
of the purchase money, and obtained a judgment for 
the same in the Superior Court of Stokes, and this bill was 
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brought to enjoin the collection of the balance of the money 
and to compel the defendant to refund what had been already 
paid, upon the ground that the defendant is not able to make 
title to the land. They also pray for general relief. 

The defendant answered, admitting all the facts except the 
allegation that he is not able to make title. He says that the 
land is composed of two tracts adjoining-each other, and that 
the larger tract, then consisting of 300 acres, was granted by 
the State to one William Nelson, 13 October, 1783, and the 
smaller of 150 was granted to one John Lawson on 18 
May, 1789, copies of both which grants are exhibited with 
his answer. He further alleges that there has been a long pos- 
session by persons claiming under these patentees of more 
than thirty years; that one of these persons, to-wit, Elisha 
Nelson, who was a son or a grandson of William Nelson, after 
thus occupying and claiming the land (except forty acres 
which in the meantime had been sold off) for about ten years, 
conveyed the same to one John Banner by a deed of trust, a 
copy of which is also exhibited with the answer. Banner sold 
to Absalom Scales, and Seales to the defendant, by deeds pro- 
perly executed to pass the title, and a copy of each is also ex- 
hibited by the defendant. The deed of the defendant to the 
plaintiffs for 403 acres, being the land in question, is filed in 
the office, and offered to be delivered whenever the remainder 
of the purchase money is paid. He, therefore, says that he 
has a good title, and has tendered such to plaintiffs, It was 
referred to the Clerk and Master in the Court below to “report 
whether the defendant, John Chandler, hath a good and secure 
title in fee-simple to the lands mentioned in the pleadings.” 
The Clerk and Master took testimony upon the question of 
title, which is sufficiently stated in the opinion of the Court, 
and having filed his report unfavorable to the title of the de- 
fendant, exceptions were taken to the same by the defendant, 

and the cause being set for hearing upon the bill, an- 
( 3 ) swer, exhibits, the report of the Master, and the excep- 

tions and the proofs filed, it was sent to this Court by 
consent of parties. 


Miller, for the plaintiff. 
No counsel appeared for the defendant. 
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Nasu, C. J. This bill is, in substance, to rescind a con- 
tract for the sale and purchase of a tract of land. The plain- 
tiffs allege that the defendant has no title to the premises in 
question. Part of the purchase money was paid, and the de- 
fendant has brought an action at law to recover the remainder 
that was due. An injunction was granted. In his answer the 
defendant avers that he has a good and valid title and that 
he is ready and willing to make title to the plaintiffs. In the 
Court below the case was referred to the Clerk and Master 
“to take evidence and investigate the title of the defendant.” 
The Clerk made a report and returned the evidence taken by 
him. He reported that the defendant could not make a good 
title to the lands in question. As one reason for the conclu- 
sion to which he came he states “that from the evidence of 
Nathaniel Shelton, Elisha Nelson purchased or otherwise se- 
cured the title of the heirs of Jacob Nelson in the 150-acre 
tract, with the exception, he thinks, of Polly Nelson, who 
married one John Morris.” To this report the defendant ex- 
cepted. The third exception is that the Master’s report is 
against the evidence, and we concur with him. The land in 
question consists of two coterminous tracts, and grants for 
each from the State are produced. It is well established by 
a series of adjudications, as well in this State as in others, that 
from a long and peaceable possession of a tract of land under 
known and visible boundaries, under a claim of right, a pre- 
sumption arises at common law that the possession was right- 
ful, and therefore was under such deeds and assurances as are 
necessary to clothe it with that character. This presumption 
is a rule of reason and policy, intended to make men diligent 
in the assertion of their right while the evidence still exists; 
and in every case of such possession the jury are instructed that 
from it they should presume a grant, where the existence of one 
is doubtful, as a matter of law. Bullard v. Barksdale, 

33 N. C., 461. The same proposition is enunciated ( 4 ) 
in the case of Reede v. Earnhardt, 32 N. C., 521: 

The Court say “title will be presumed from long possession.” 
“A possession for a great many years authorizes the presump- 
tion of anything to support the title.” So in Smith v. Bryan, 
44 N. C., 182. Not only there does long possession raise a 
presumption of law of the existence of a grant from the State, 
but of such mesne conveyances as are necessary to make out 
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the title. The Clerk’s report shows, and the exhibits on file 
sustain it, that from Elisha Nelson there is a regular chain of 
title down to the present defendant. Nathuniel Shelton, 
whose testimony was taken by the Clerk and returned with his 
report, states that he knew the three-hundred-acre tract as 
far back as 1810 or 1812, at which time William Nelson was 
living on it. He then states the names of a number of per- 
sons to whom the land was sold and who took successively the 
possession down to Elisha Nelson, who went into possession 
about 1823, and he further proves that he was in possession 
of the 150-acre tract before 1823, and exercised acts of owner- 
ship over both tracts until he sold to Banner in 1838. Mr. 
Sisk’s evidence is to the same effect, except that he says 
Elisha Nelson lived on the 150-acre tract eighteen or twenty 
years. We then have the two tracts patented, and a possession 
by those claiming under them (the patents) for a period of 
upwards of thirty years, and in Elisha Nelson of eighteen or 
twenty. The law presumes that such intermediate convey- 
ances as are necessary to complete the title in Elisha Nelson 
were duly made. We conclude that the defendant, Chandler, 
had a complete title at the time he sold the land to the plain- 
tiffs. The deed from Chandler to the complainants contains a 
general warranty, and is sufficient to convey his title. 

As to Mrs. Morris, she was one of the heirs of Jacob Nel- 
son. It is not shown that her father had any title whatever 
to the 150-acre tract; she, therefore, has no interest, if alive, 
in the present controversy. 

The cause is heard on the bill and answer, the Master’s re- 

port and the evidence filed by him, and upon the 
( 5 ) exceptions filed. The renort is overruled, the injunc- 

tion dissolved, and the bill dismissed at the costs of 
the plaintiffs. 

PER CURIAM. Decree accordingly. 
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JOSEPH G. WILSON and wife v. BENJAMIN MACE e¢ al. 


1. Upon a question of dissolving an injunction and sequestration to pre- 
vent the removal of property from the State the bill of the plain- 
tiffs will be considered as an affidavit sustaining the allegations on 
that side; and where, in such a case, the answer of the defendants 
was evasive as to the allegation of the defendants’ insolvency, and 
silent as to the charge of an intention to remove the property, 
and puts his right upon a question of law which is doubtful, the 
Court will continue these orders till the hearing of the cause. 


2. Upon a motion to dissolve an injunction on bill and answer, if the 
answer admits the equity of the plaintiff’s bill, but brings forward 
a new fact in avoidance, the injunction will be continued to the 


hearing. 


Apprat from an interlocutory order by his Honor Judge 
Bailey, at Fall Term, 1854, of the Court of Equity of Guiz- 
Forp County. 

The defendant’s counsel moved to dissolve the injunction 
and sequestration heretofore ordered in this case, and upon 
considering the matters set out in the bill of the plaintiffs 


(which was sworn to) and the answers of the defendants, his 
Honor decreed accordingly. Whereupon the plaintiffs prayed 
and obtained leave to appeal to this Court. 

The facts of the case are sufficiently stated in the opinion of 
the Court. 


Morchead, for the plaintiff. 
Miller, for the defendant. 


Nasu, C. J. The bill is filed for an account of the estate 
of Francis Mace in the hands of the defendant Benjamin 
Mace, his administrator, and against the other defendants, 
who, it is alleged, have in their possession specific portions of 
the estate of the intestate, and to enjoin all the defendants 
from removing from the State any of the slaves be- 
longing to the intestate. An injunction and seques- ( 6 ) 
tration were issued, and on the coming in of the an- 
swers the injunction was dissolved and the sequestration 
taken off. In this decretal order there is error. The plaintiffs 
are a portion of the next of kin of Francis Mace, deceased, 
and charge that the slaves mentioned in the bill were of the 
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estate of the intestate, and that the defendant Benjamin 
Mace was duly appointed his administrator, and, as such, took 
into his possession a number of slaves; that he is squandering 
the assets, and has no property but his interest in these slaves, 
and is considered insolvent, and threatens to remove the slaves 
beyond the jurisdiction of the State. They further charge 
that the defendant Henry Mace, also one of the next of kin 
of Francis Mace, possessed himself, by the consent of the 
administrator, of several of the slaves, among whom was a 
negro man by the name of Nathan, and who, by a frauda- 
lent contrivance between Henry Mace and Joab Hiatt, has 
passed into the possession of the latter. The charge is that 
the plaintiff Wilson, having got Nathan into his possession, 
refused to give him up to Henry Mace, whereupon the latter 
sued a writ of replevin, and at the term to which it was re- 
turned the defendant Henry Mace pretended to borrow of 
Joab Hiatt $800, for which he gave his note and immediately 
confessed a judgment upon it, and execution issued, which 
was levied on Nathan, and he sold and Jacob Hiatt became the 
purchaser. All this was done at the return term of the re- 
plevin. In his answer Benjamin admits he took the slaves into 
his possession as administrator of his father, but alleges they 
did not belong to his father’s estate. He further alleges that 
the negroes had been divided, and that those he had in his 
possession had been assigned to him, and relies further upon 
the length of time he has been in possession. Henry Mace 
sets up the same defence, in substance, and further admits 
that the defendant, Joab Hiatt, got into possession of the 
slave Nathan in the manner set forth in the bill, but denies 
that there was any fraud contemplated by him or Hiatt, but 
that he did actually borrow the money from Hiatt, and the 
mode pursued was adopted to secure to himself the value 
of Nathan. Hiatt avers that the transaction was bona fide ; 
that he did lend the money to Henry Mace, and that the 

latter did not return it. 
( 7) We are not trying the case, but are examining the 

correctness of the interlocutory order dissolving the 
injunction. The defences, therefore, set up by the answers 
cannot be examined ; they will come up on the final hearing. 
The principles which govern the question now under con- 
sideration are fully examined by Judge Pearson in delivering 
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the opinion of the Court in the case of Lloyd v. Heath, 45 
N. C., 41. After stating the difference between common and 
special injunctions, he proceeds: 

“Tn the other (that is the latter) a different rule is acted 
on, and inasmuch as to dissolve the injunction would be to 
allow the injury to be done, and in the forcible words of one 
of the Chancellors, a tree that is cut down cannot be made 
to grow again. When the plaintiff fails to elicit from the 
defendant a discovery which admits the allegations of the bill, 
the bill is allowed to be read as an affidavit on the part of the 
plaintiff, and, if upon the whole case, the matter is left in 
doubt, the injunction will be continued until the hearing, so 
as to give the plaintiff a chance to support his allegations by 
proof before a thing, the consequence of which is irreparable, 
will be allowed to be done.” 

Apply the principle thus announced to this case: The de- 
fendant, Benjamin Mace, admits he took the slaves into his 
possession as the administrator of his father, but denies that 
they were his property. Whether upon the hearing he can 
avail himself of such a defence we are not now called on to 
decide; it is sufficient for our present purpose that he has 
raised the question. It throws the case into a state of doubt. 
So, also, as to the division; whether it ever took place we 
have no means to ascertain. The bill charges that the defend- 
ant is generally regarded as insolvent, except the interest he 
may have in these slaves; that he threatens to run them from 
the State, or to sell them, if any one sets up a claim to them. 
The latter part of this allegation he does not answer, and as 
to the first part his language is: “but he denies his insolvency, 
or that his condition as to property is such as to be any mat- 
ter of concern, inasmuch as he has paid and settled with 
complainants, years ago, for every cent that he owed 
them, and that he owes and is accountable to them ( 8 ) 
for nothing.” It is too evident that the answer is eva- 
sive as to his insolvency, and altogether silent as to his threat 
of running the slaves out of the State. In the cases of Mc- 
Daniel v. Stoker, 40 N. C., 274, and Griffin v. Carter, [bid., 
413, it was held, that on a motion to dissolve an order re 
straining a defendant from running slaves out of the State, 
that the bill might be read as an affidavit, and as it appeared, 
taking the whole together, that the question was doubtful, 


7 








IN THE SUPREME COURT. [55 





WILSON v. MACE. 





inasmuch as the slaves were within the control of the Court, 
they should be kept so until the final hearing. 

Our case is a stronger one than either of the two last re- 
ferred to. Here the defendant, Benjamin Mace, gives no 
answer to the allegation of the threat and palpably evades the 
charge of insolvency. The defence of Henry Mace is so 
mixed up with that of Benjamin that the latter has adopted 
his answer to a certain extent as his. It must share the same 
fate. He sets up the alleged settlement which is denied by 
the bill; there is, then, oath against oath, and there is no 
power in the Court, on the present question, to decide it. 
Hiatt, if not a necessary party, is properly made one. He 
has knowingly mingled in the strife between these parties, and 
by means strongly suspicious has got into his possession one 
of the slaves, to-wit, Nathan. He is, therefore, properly a 
party defendant. 

There is another principle involved in this case which 
shows that the injunction ought to be continued to the hear- 
ing. In one part of the answer the defendant admits that he 
took possession of the slaves as the property of his father, as 
his administrator, but he denies that he is bound to account 
for them, as he many years ago settled with complainants 
and paid them all they were entitled to of the estate, and 
pleads the receipts given by them. It is a rule in equity that 
where a defendant in answer to an injunction bill admits the 
equity charged in the bill, but brings forward a new fact in 
avoidance of it, the injunction must be continued to the hear- 

ing. Strong v. Menzies, 41 N. C., 544; Deaver v. 
( 9 ) Erwin, 42 N. C., 250. 

Several other matters of defence were set up in the 
answers, and others urged in the argument before us, but none 
of them came up before us upon this investigation. When 
the cause is heard the Court will then decide whether length 
of time or want of proper parties or multifariousness will 
protect the defendant. 

The injunction and sequestration ought to have been 
continued until the hearing, and the order for their dissolu- 
tion must be reversed. This opinion will be certified. De- 
fendants must pay the costs of this Court. 

PER CURIAM. Decree accordingly. 


Cited: Blackwell v. McElwee, 94 N. C., 430. 
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SAMUEL WEBBER and SUSAN, his wife, v. BENJAMIN TAYLOR. 


Where a purchaser might see from his title deed that his vendor had 
given less than one-sixth of what he was giving for the same land, 
it was a circumstance to put him upon an inquiry, and coupled with 
the fact that there was another in possession than the person he 
was buying from, it was held, that the purchaser under such cir- 
cumstances had a notice of the prior equity of the plaintiff suffi- 
cient at any rate to induce a Court to continue an injunction against 
defendant’s entry under a judgment and execution at law. 


Arprat from the Court of Equity of Greene County, at 
December Term, 1854. 

The appeal was taken from an interlocutory order made by 
his Honor dissolving the injunction heretofore granted, and 
the case presented by the bill and answer is sufficiently stated 
in the opinion of his Honor. 


No counsel for the plaintiffs in this Court. 
J. W. Bryan, for the defendant. 


Nasu, C. J. The bill alleges that Susan Webber, one of 
the plaintiffs, was the owner in her own right of a tract of 
land, which, after her intermarriage with the other plaintiff, 
Samuel Webber, it was agreed between them should be con- 
veyed to one Spiers Witherington for the purpose of being 
sold, and that the money~arising from the sale should be 
placed in the hands of Thomas Moore for the sole and sepa- 
rate use of the said Susan. All of which was accord- 
ingly done, and the purchase money, amounting to $87, ( 10 ) 
was by the said Witherington delivered over to the 
said Moore, who agreed to hold it on the trust above stated. 
The bill further charges that the plaintiff Susan purchased 
from Mrs. Rebecca Hart the tract of land now in contest, 
and on which she and her husband were then living, and 
where they continued to live and now live, for the price of 
$135, and to make up this sum the said Thomas Moore paid 
over to her agent, M. Barret, the sum of $87 so in his pos- 
session belonging to the plaintiff, and she paid the balance, 
$48, of her own money. It is further charged that the plain- 
tiff Samuel, being indebted to one Edward Carman in the 
sum of $30, the land was, with her consent, conveyed to him, 
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she joining in the conveyance. That though the deed was ab- 
solute on its face for the full sum of $135, it was intended 
only as a security for the money due him, Carman, and that 
no money was paid; that she offered subsequently to pay him 
the amount of his debt and demanded a reconveyance, which 
he declined to make. Subsequently Carman conveyed the 
land to the above named Thomas Moore for $30, which she 
paid him, but he refused to reconvey it to the plaintiff unless 
she would consent to pay to him a debt of $50 due to him 
from the plaintiff, Samuel. A reconveyance from Moore was 
demanded, with an offer to pay him the sum he claimed, 
which he refused, and afterwards, in December, 1852, sold 
and conveyed the land to the defendant for the sum of $200, 
and the plaintiffs charge that Taylor, at the time of his pur- 
chase, had full notice of their equitable title. From him a 
reconveyance was demanded. They further show that the 
defendant has instituted a suit in ejectment, and recovered a 
judgment, as they could make no defence, and threatens to 
turn them out of possession. An injunction issued according 
to the prayer of the bill. 

The defendant admits his purchase and the amount paid, 
but alleges he is a purchaser without notice of the equity 
which the plaintiffs claim, and without any knowledge of the 
- alleged promise of Carman or Moore. He admits that at 

the time he purchased the land he knew that the plain- 
(11) tiffs were living on it, but he supposed and believed 

that they were living there as the tenants at will of 
Thomas Moore. 

Upon the coming in of the answer the injunction was dis- 
solved, and the plaintiffs appealed to this court. 

The deed to Carman from the plaintiff was executed in 
October, 1850. 

Our sole inquiry at present is whether there is error in the 
interlocutory decree dissolving the injunction. The equity of 
the plaintiffs’ claim rests upon the alleged knowledge of the 
defendant of its existence at the time of his purchase. It is a 
rule in equity that a purchaser taking with notice of a prior 
equity takes subject to that equity, for he shall be assumed to 
have contracted for that only which the owner could honestly 
transfer, namely, his interest, subject to the equity as it ex- 
isted at the time of the notice. Thus a purchaser from a 
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trustee with notice becomes himself a trustee. This is a well 
known principle of equity jurisprudence, and is not questioned 
in this case. The only difficulty, sometimes, is in ascertaining 
what degree of information will amount to notice. It is not 
essential that the notice should be given to the party himself ; 
notice to his agent is sufficient. Where it is by actual infor- 
mation, there can be no difficulty, or where the purchase is 
made during the pendency of a suit. But it is not necessary, 
in order to charge a purchaser, that he should have actual 
information of the equity. He may be affected with notice by 
information of the existence of any fact or instrument re- 
lating to the subject matter of his contract which, if properly 
enquired into, would have led to its ascertainment. For 
instance, says Mr. Adams, p. 158: “If the defendant pur- 
chases land which he knows to be in the occupation of another 
than. the vendor, he is bound by all the equities of the party 
who is in the occupation. So, if he knows of any instrument 
forming directly or presumatively a link in the chain of title, 
he will be presumed to have examined it, and, therefore, to 
have notice of all other instruments or facts to which an 
examination of the first could have led him.” Whatever, in 
fine, is sufficient to put a person on inquiry, in relation to 
prior equities, is considered in equity equivalent to 

notice. Hawley v. Cramer, Cow., 717; Pearson v. Dan- ( 12 ) 
tel, 22 N. C., 360; Benzien v. Lenoir, 16 N. C., 225. 

Let us apply these principles to the case before us. The de 
fendant is charged with being a purchaser with notice of 
the prior equity of the plaintiff. The bill charges that at the 
time the plaintiff Susan made her purchase of the land from 
Mrs. Hart the plaintiffs were in the actual possession of the 
land, and that they so continued up to this time. The defend- 
ant admits that when he made his purchase he knew the plain- 
tiffs were so in possession, “but that he thought and believed 
they were there as tenants at will to Moore.” This brings 
him expressly within the operation of the principle as stated 
by Mr. Adams. Here was an occupancy of another than his 
vendor, Moore. Why did he not enquire upon what ground or 
title they held their ocupancy? He gives us no reason why he 
believed them tenants at will of Moore. Why tenants at will 
rather than tenants for years? The latter is far more frequent 
than the former. Was it the relation of mortgagor and mort- 
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gagee that suggested that species of tenancy? But again, it 
is alleged in the bill that the conveyance from Carman to 
Moore set forth the consideration money to be $30; this is 
not denied in the answer. That was the title deed of Moore 
under which he claimed the land; it was not a link in the 
chain, it was the chain itself. Equity, therefore, will pre- 
sume that he did examine it. He there saw that Moore had 
given but thirty dollars for a tract of land which he was 
selling to him for more than six times that amount, and, at 
the same time, he knows that others are in actual occupancy 
of the premises, This is not negligence, which in itself is not 
notice, nor is it fraud, but it is strong evidence of it—so 
strong that nothing in the answer repels it. We are driven to 
the conclusion that though the defendant, Taylor, may not 
have had actual information of the alleged prior equity of the 
plaintiffs, the cireumstances were such as to put him on 
enquiry, which is considered in equity as equivalent to notice. 

With the equities set forth in the bill we have at present 
nothing to do; they are charged in the bill and not denied in 

the answer. The defendant rests his defence in the 
(13) present enquiry on his being a purchaser for a valuable 

consideration without notice. Being of opinion that 
the defendant is a purchaser with notice of whatever equities 
were in the plaintiff, Susan Webber, his Honor erred in dis 
solving the injunction. 

The injunction must be continued to the hearing, when the 
parties will be put to their proof. 

The interlocutory order is reversed, and the defendant 
must pay the costs of this Court. This opinion will be certi- 
fied to the Court of Equity of Greene County. 

PER CURIAM. Decree accordingly. 


Cited: Edwards v. Thompson, 71 N. C., 179, 181; Heyer 
v. Beatty, 83 N. C., 289; Bost v. Setzer, 87 N. C., 191; Pat- 
terson v. Mills, 121 N. C., 268. 
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RICHARD BRADLEY and others v. MARY M. GIBBS and others. 


1. The office of a codicil, ordinarily. is to vary, by adding to or taking 
from a will, but not wholly to supplant it. 


2. In construing a codicil in reference to the will, the leading and con- 
trolling object is, as it is in construing the will itself, to ascertain 
the intention of the testator. 


CavusE removed, by consent, from the Court of Equity of 
New Hanover County. 

The bill was filed by the executors of Robert Gibbs to 
obtain the advice of the Court as to the purport and meaning 
of the will of their testator and the codicil thereto appended. 
The portion of the will on which the question arises is as 
follows: 

Seventh. “After the payment of all my debts as aforesaid, 
I will and desire that all the rest and residue of my estate of 
every kind shall be divided into nine equal parts, of which 
my beloved sons Philip H. Gibbs, Robert W. Gibbs and 
George McK. Gibbs, shall draw and be entitled to one share 
each ; the remaining six shares to be kept together in the pos- 
session of my beloved wife, for the support of hersclf and 
her children, and to be divided off to them when and as she 
may find it convenient to do so.” 

To the will is added, of the same date, a codicil, ( 14 ) 
which is as follows: “The several shares which shall 
fall to my daughters in the division of my property, I give, 
devise and bequeath to my friends and relatives, Richard 
Bradley, William B. Gibbs and Robert W. Gibbs, and to the 
survivors of them and to the heirs, executors and adminis- 
trators of such survivors, in trust for the sole and separate use 
of my daughters, free from all dominion and contro] of any 
husband or husbands which they or either of them have now, 
or may hereafter have, and of all and all manner of responsi- 
bility for their debts; and I do hereby will and direct that it 
shall and may be perfectly discretionary with the trustees 
herein named either to suffer and permit all or any of my said 
daughters, or all or any of their husbands, to have the pos- 
session and receive, use and enjoy the rents, issues and profits 
of the property allotted to them, or else to retain the man- 
agement and control of the same in their hands and pay over 
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annually the hire and profits thereof to my daughters or their 
husbands.” 

The executors submit that, having paid all the debts of the 
estate, the only remaining duty they have to perform is to 
pay over the surplus of the estate to the persons entitled 
thereto; but from the apparent conflict between the will and 
the codicil they are at a loss and pray the advice of the Court 
whether they are to deliver the property over to the widow for 
her to dispose of as she thinks proper, or whether they are to 
deliver the same to the trustees for the benefit of the daugh- 
ters as provided in the codicil ? 

The daughters answer, submitting to the direction and ad- 
vice the Court may give. 

The widow, Mrs. Gibbs, insists that by the true and proper 
construction of the will and codicil the executors are required 
to deliver the property to her for her support, and.for her 
to give off to the daughters as she may choose, and that when 
thus given off, the provisions contained in the codicil attach, 
and not before. 

The cause was set for hearing upon the bill, answers and 
exhibit, and sent to this Court. 


(15) No counsel for the plaintiffs. 
W. A. Wright, for the defendants. 


Barrier, J. The sole question presented for our considera- 
tion by the pleadings is to what extent the disposition made 
of the residue of his estate by the testator, in the second clause 
of his will, is effected by the codicil which he annexed thereto. 
The widow contends that the shares to which her daughters 
are entitled under the said clause, and which are thereby 
directed to be kept in her possession for the support of herself 
and her children until she shall find it convenient to divide 
them off, were not intended by the codicil to be taken from 
her immediately and invested in the trustees therein named 
for the purpose therein declared, but were to be so invested for 
such purposes whenever she should think proper to divide 
them off. The executors say that a contrary construction of 
the operation and effect of the codicil had been suggested, and 
they seek the advice of the Court upon the question thus 
raised. We have no hesitation in saying that the construction 
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contended for by the widow is correct. A codicil is a supplement 
to a will, or an addition made by the testator and annexed to 
one, to be taken as a part of a testament, being for its expla- 
tion or alteration, or to make some addition to or subtrac- 
tion from the former disposition of the testator. 2 Black. 
Com., 500; Williams Exrs., 8. Hence it is said that a codi- 
cil may vary by adding to or taking from the will, but is 
not wholly to supplant it. Jarman on Wills, 160. In constru- 
ing a codicil in reference to the will, the leading and con- 
trolling object is, as it is in construing the will itself, to as- 
certain the intention of the testator. So far as a purpose to 
vary the will, either by adding to or subtracting from it, can be 
discovered, that purpose, if a lawful one, is to be carried out, 
but the intention of the testator, as declared in his will, is not 
to be varied further than is necessary to carry out such pur- 
pose. In the will before us the codicil was written on the 
same day on which his will was executed, and was introduced 
under a nota bene. The testator seems to have reflected that, 
under the will which he had just published, the shares of the 
residue of his estate to which his daughters would be- 

come entitled might come to the hands of their hus- ( 16 ) 
bands and be spent by them, or be liable to the pay- 

ment of their debts. Against that result he determined to 
provide, by annexing to his will the codicil in question, by 
which he directed the shares of his daughters to be vested in 
trustees for their sole and separate use. We cannot see that he 
had any other object in view, and we feel almost sure that if he 
had desired his daughters’ shares to be taken from the pos- 
session of their mother, before she should find it convenient 
to divide them off, he would have expressed himself to that 
effect in plain langugage, instead of leaving it as a matter of 
mere conjecture. A decree may be drawn in accordance with 
this opinion. 

PER CURIAM. Decree accordingly. 
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EDMUND McQUEEN and JAMES H. McQUEEN, Executors, v. 
JAMES S. McQUEEN and others. 


1. Where a father in his will alludes to an expectancy that the children 
born to him of one marriage had of a legacy from their maternal 
grandfather, and provides that these children get property from this 
source, it was to be divided in certain proportions between all his 
children (including those of another marriage), and postpones the 
division of his own property for two years, and within that time 
property does come to these children by the death of their grand- 
father: Held, that this is a case coming within the principles that 
constitute the doctrine of election. 


2. Where the persons put to an election by a bequest are infants, the 
Court will order a reference to the Master to enquire concerning 
the relative values of the two interests, and will direct the election 
to be made of that which shall appear the more advantageous for 
them. 


3. Where a legacy to an infant is charged with the payment of a sum 
of money, the Court of Equity will order a reference to the Master 
to ascertain whether it will be to the infant’s advantage to accept 
of the legacy with the burthen, and will direct according to such 
ascertainment. 


Cause transmitted from the Court of Equity of Rricumonp 
County, at Spring Term, 1854. 

The executors of Archibald McQueen filed their bill pray- 

ing for advice and directions as to their duty in dis- 
(17) tributing the estate of the testator under the following 
provisions in the will: 

“Ttem 1. It is my desire that my daughters and sons shall 
receive of my estate in the following proportion: My daugh- 
ters to have three portions and my sons two portions of all 
the estate not hereafter excepted. 

“Ttem 2. Inasmuch as I expect that my children, Archi- 
bald Alexander, John Knox, Almina Diana, Julia Catharine 
and William McLeod, may receive property from their grand- 
father, William McLeod, it is my wish and desire, and I en- 
join it as a last request, that whatever such property may be, 
it shall be estimated in the proportion of three and two, 
specified in the above article, so as to carry out this my divis- 
ion. 

“Ttem 3. I authorize my executors, should they at any time 
deem it advisable, to sell my property at Floral College and 
also my plantation at Shoe Heel, known as the McBryde place, 
all of which I devise to my said executors in trust for that 
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purpose, and I direct that the proceeds be divided in the pro- 
portion specified in article first. 

“Ttem 4. (Not necessary to be set out.) 

“Item 5. It is my wish and desire that at the end of two 
years from, the probate of my will, my executors shall apply 
to the Court of Pleas and Quarter Sessions for the County of 
Robeson and have a committee appointed by the Court to 
make a division of my estate between such of my children as 
shall then be of age and those who are minors, observing the 
proportions above specified, giving to the adults their share in 
severalty, and leaving to the minors their estate as tenants in 
common, to be managed by a guardian, who I desire shall be 
appointed for that purpose as soon as practicable after the 
division is made. nd * = . - ” 

Dated 28 May, 1851. 

To this will is attached the following codicil: 

“In addition to my will above, it is my desire to add the 
following items: It is my desire that whatever moneys come 
into the hands of my executors from the profits of the farm, 
moneys collected or negro hire, be applied to the education of 
my younger children; and it is my earnest desire that 
their education be not neglected. I desire that my (18 ) 
Kingsboro farm, adjoining the lands of Dr. John 
Malloy, be retained as a common home for my dear chil- 
dren, so long as they may think proper to remain on it; and 
should they leave it that then it shall be the property of my 
youngest son, William McLeod, should he survive; but that 
he pay to his brothers and sisters one-half the estimated value 
therecf, in the proportion mentioned in the first article of my 
above will, except that I desire my son, Archibald Alexander, 
to receive one hundred dollars above either of the others.” 

Dated 30 May, 1851. 

Before the time arrived for the division of the testator’s 
estate, under his will, William McLeod, mentioned in the 
foregoing as the grandfather of some of these children, died, 
having made his will, in which, among other things, he be- 
queaths as follows: 

“Unto my grandsons, Archibald Alexander and John Knox 
McQueen, I give and bequeath my negro woman Lydia and 
her four children, Martha, Sandy, Amanda and Leston, to- 
gether with all their increase. I also give them my negro boy 
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John. Unto my grandchildren, Almina Diana, Julia Catha- 
rine and William McLeod, I give my negro woman Sarah 
and her child Henry, with their future increase, Also my 
negro woman Eliza and her daughter Mary.” 

The testator, Archibald McQueen, was married three times. 
James 8. and Flora Bunting are the issue of his first mar- 
riage, and are of full age. His second and third wives were 
the daughters of William McLeod above named, and Archi- 
bald Alexander and John Knox are the issue of one of these 
marriages, and Almina Diana, Julia Catherine and William 
McLeod McQueen are the issue of the other, and are all 
minors. 

The questions propounded by the pleadings are sufficiently 
apparent from the opinion of the Court. 

The cause was heard upon the bill and answers and the two 
exhibits (the wills) filed. 


Kelly, for the plaintiffs. 
Banks, for the defendant. 


Barrie, J. The difficulties suggested by the plead- 
( 19) ings as to the construction of the will and codicil of 

the plaintiffs’ testator do not arise so much from ascer- 
taining what his intention is as from determining whether it 
be in accordance with law. He declares in terms which can- 
not be misunderstood that all his property, with certain 
specified exceptions, shall be divided between all his children, 
but in certain proportions between his sons and daughters, and 
that such division shal] be made at a certain time. He then, 
after expressing the expectation that the grandfather of his 
children by his last two wives (who were sisters) would give 
them some property, declares in unequivocal language that 
such property is to be taken into the account and divided 
among all the children in the proportion above specified. 
The only question upon this part of the will is whether the 
equitable doctrine of election applies? and we do not hesitate 
to say that it does. To originate this doctrine two things are 
said to be essential: First, that the testator shall give prop- 
erty of his own, and secondly, that he shall profess to give also 
the property of his legatee or devisee. Adams’ Eq., 93; Wil- 
son v. Arny, 21 N. C., 376. The present case would be 
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directly within the rule, if William McLeod had died in the 
lifetime of the plaintiffs’ testator, so that the property which 
he bequeathed to his grandchildren had become theirs in the 
lifetime of their father. Can it make any difference in prin- 
ciple that the property was not acquired by the five younger 
children of the testator in his lifetime, though it did become 
theirs prior to the time fixed upon by their father for the divis- 
ion of his estate? The counsel for the younger children con- 
tend that it does make a difference, and for it cites the case of 
Owen v. Owen, 45 N. C., 121. The argument is that the 
testator cannot assume to dispose prospectively of property 
which may or may not become vested in his legatees or de- 
visees, so as to put them to an election. But we think that 
the principle upon which the doctrine of election is founded 
will apply to that case as well as any other. It is this: “That 
one who takes a bounty under an instrument is under an 
obligation to give effect to the whole instrument, or rather that 
the donor intended that he should not enjoy that bounty 

if he disappointed that bestowed on another in the ( 20) 
same instrument.” The case of Owen v. Owen, supra, 

instead of militating against, rather confirms this view. The 
decision was that as a period for the division of his property 
between his wife and children was fixed by the testator, the 
Court could not postpone that division for an indefinite period 
to await the uncertainty, whether one of the children should 
get any property from her grandfather, who was then living. 
The Court abstained, indeed, from expressing any positive 
opinion upon the effect which the daughters getting property 
from her grandfather might have produced, but from the man- 
ner in which they expressed themselves it may at least be 
inferred that they thought it would have been taken into 
account had she received it before such division was required 
to be made. 

That the parties who are required to elect in this case are 
infants will not prevent an election from being decreed. 
Robertson v. Stephens, 36 N. C., 247. The Court will, in 
such cases, refer it to the Master to enquire and ascertain the 
value of both interests, and then direct what election shall be 
made. Adams’ Eq., 96; Gretton v. Howard, 1 Swan, 409. 

The second and only remaining question arises upon the 
codicil. There can be no doubt of the power of the testator 
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to provide for the disposition of his Kingsboro farm in the 
manner specified. It is admitted by all the parties that it 
has been abandoned and will never be occupied again as a 
common home. Were the parties all adults there could be no 
question but that William McLeod McQueen would be enti- 
tled to take the farm upon paying one-half of its estimated 
value to his brothers and sisters in the proportion mentioned. 
But as minors cannot make any admission to their prejudice, 
a reference must be made to ascertain the facts and enquire 
whether it would be to the advantage of the minors to occupy 
the farm as a common home. A decretal order may be drawn 
in accordance with this opinion, and the cause will be retained 
for further directions upon the coming in of the report. 
PER CURIAM. . Decree accordingly. 


Cited: Flippen v. Banner, post 454; Robbins v. Windley, 
56 N. C., 288. 








(21) 


KATY MILES v. MELTIA MILES. 


Under the fifth section of the act of Assembly concerning “Divorce and 
Alimony” (Rev. Stat., ch. 39, sec. 5) a cause cannot properly be 
sent to the Supreme Court until the material facts charged shall 
have been found by the verdict of a jury. 


PreTITION FoR ALIMONY, transmitted from the Court of 
Equity of Sranty County, at Fall Term, 1854. 
The case sufficiently appears from the opinion of the Court. 


J. H. Bryan and G. C. Mendenhall, for the plaintiff. 
No counsel appeared for the defendant, 


Pearson, J. This is a petition in equity, under sec. 3, 
ch. 39, Rev. Stat., by a wife for alimony. 

The plaintiff alleges that her husband “frequently offered 
personal violence to your petitioner, and wholly abandoned 
and deserted his family, who were in great poverty and dis- 
tress for the necessaries of life,” “that your petitioner and 
her husband have not lived together as man and wife for the 
past six years, and have not so much as spoken to each other 
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for the past two years, all of which is without any just cause 
on his part.” She then alleges that her father has lately died 
intestate, whereby she has become entitled to a distributive 
share of his estate. The administrator is made a party, and 
the prayer is for alimony, and that her husband be enjoined 
from receiving the distributive share. The administrator 
answers and submits to an account. The husband answers 
and denies that he ever offered personal violence to the plain- 
tiff, or that he abandoned and deserted his family ; on the con- 
trary, he alleges that she is a lazy, dirty woman, and although 
able-bodied and in good health, so far from working to assist 
him in supporting the family, she wasted his hard earnings, 
and when he happened to be taken sick while working from 
home and was confined for many weeks by a dangerous dis- 
ease, instead of coming to see him she took occasion to desert 
their home, and after his recovery she refused to come back 
and live with him, and actually refused to speak to 

him on several occasions when he sought an interview ( 22 ) 
with the hope of bringing about a reconciliation. 

There was replication, commissions and depositions taken 
on both sides, and the cause was then set for hearing and 
transferred to the Supreme Court for trial by consent. 

The cause is not properly in this Court. In the 5th see. of 
the Statute, “Divorce and Alimony,” it is provided that in all 
suits commenced under this act, the material facts charged in 
the petition shall be submitted to a jury, upon whose verdict, 
and not otherwise, the Court shall decree ; any rule or practice 
to the contrary notwithstanding.” So a cause of this kind 
cannot be heard except upon the issues found by the verdict 
of a jury; of course it cannot be set for hearing except upon 
petition, answers and the issues found; and the order setting 
it for hearing upon the petition, answers and proofs taken 
was improvidently made. So the cause was not in a condition 
to be transferred to this Court for trial and must be re 
manded to the end that the parties may proceed as they may 
be advised. 

Perhaps it is proper to call the attention of petitioner’s 
counsel to the fact that there is no allegation of “the three 
years residence of the parties in this State.” And there may 
be a question whether a wife can sue for alimony under sec. 
8 of the Statute, unless she also prays for a divorce from bed 
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and board. There is no allegation that the husband is an 
habitual drunkard or spendthrift, to bring the case under the 
4th section. 

PER CURIAM. Decree. 








A. C. FREEMAN v. FANNY MOSES and others. 


Where a contract in writing, made in contemplation of marriage, and 
signed by the intended husband and wife, does not expressly exclude 
the intended husband, but gives him a joint use in the property with 
the intended wife during her life, she is not such “a free trader” 
as to make her bond obligatory on her in Equity, although the debt 
was contracted upon the faith of the property contained in the 
settlement. 


Cause removed from the Court of Equity of Sranty 
County. 

The deed, upon the construction of which this case 

( 23) rests, reciting that a marriage was about to take place 


between Frances Adderton and Amram Moses, and that 
the intention of the parties was to have the estate of the wife, 
real and personal, settled and secured to her, so that it should 
not absolutely and exclusively vest in the said Amram by 
virtue of the intended marriage, conveyed to the defendant 
Harris, as trustee, all the estate and property of the said 
Frances, consisting of land, negroes and other personal prop- 
erty, in trust, however, that in the event of the said marriage 
taking place “the before-mentioned property shall return to 
their possession and be enjoyed and used by them during the 
natural life of her, the said Frances”; and further, “that 
in case the intended husband should survive, the property 
should go to the heirs at law and distributees of the said 
Frances.” On account of a supposed defect in the title of 
the trustee, from the want of registration, this deed was 
treated as invalid by the other creditors of Moses, and all 
the personal property was sold to satisfy executions obtained 
against him. The land, however, was believed to be protected 
under the act of Assembly, and was still in the possession of 
Moses and wife. 
The plaintiff, in his bill, recites the above facts, and alleges 
that Mrs. Moses was the principal in a bond to one Earn- 
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hardt, and that he, at her instance and request, and relying 
on the separate estate thus secured to her by deed, signed the 
said note to Earnhardt as surety, which was also signed by 
Moses ; that he has been compelled to pay the money to Earn- 
hardt, and he prays that he may be reimbursed out of the 
land still in the possession of Moses and his wife. 

The defendants answered and proofs were taken, but as 
the case turns upon the construction of the marriage settle- 
ment it is not deemed important to set the same out at large. 

The cause was set down for hearing and sent to this Court 
by consent of parties. 


H, C. Jones, for the plaintiff. 
G. C. Mendenhall, for the defendants. 


Nasu, ©. J. The bill is filed to subject the property of the 
defendant, Mrs. Moses, to the payment of the bond 
set forth in the pleadings. Mrs. Moses is a married ( 24 ) 
woman, and was so at the time she signed and executed 
the bond ; and the whole question may be put upon the proper 
construction of the marriage settlement which was executed by 
Mrs. Moses and Amram Moses before their intermarriage. 
The plaintiff contends that by that instrument the whole of 
the property of Mrs. Moses, then Mrs. Adderton, both real 
and personal, was conveyed to Mr. Harris, one of the defend- 
ants, to hold for her sole and separate use. The wording of 
the deed of trust is peculiar. It recites that a marriage was 
about to be consummated between Fanny Adderton and Am- 
ram Moses; it then proceeds, “and whereas, the said Frances 
is desirous of having her estate, both real and personal, settled 
and secured in manner and form hereinafter mentioned and 
more particularly described, so that it shall not absolutely and 
exclusively vest in the said Amram by virtue of the mar- 
riage,” ete. In setting out the uses of the deed it proceeds, 
“in trust, nevertheless, that in the event of the aforesaid mar- 
riage, between the said Frances and Amram, the before-men- 
tioned property shall return to their possession and be enjoyed 
and used by them during the natural life of the said Frances, 
if the said Amram should survive her, the said Frances.” It 
then provides for the disposition of the property should Am- 
ram survive her, which Amram covenants to perform. Does 
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the deed convey to Mrs. Moses a separate estate to her own 
separate use in the property conveyed? We think it does not. 
The question here is not whether a feme covert, to whom prop- 
erty is conveyed to her own separate use, can so bind herself 
as to subject her separate estate; of that we do not enquire. 
There can be no doubt that the debt sought to be enforced 
against the property was contracted, so far as Mrs. Moses is 
concerned, upon the faith of it. Still the question recurs, did 
the conveyance or settlement constitute her a free trader? 
Unless it does, the obligation is inoperative and void as to 
her; she had no power to bind herself. No words of art are 
necessary to secure property to the sole and separate use of 
a married woman; it is the intention of the parties to exclude 

the husband, which ought to govern, but this intention 
( 25 ) must be clearly and unequivocally expressed. The hus- 

band cannot be deprived of his jus marity “without 
plain recorded words or necessary implication.” Rudisell v. 
Watson, 17 N. C., 480. See also, Ashcraft v. Intile, 39 N. C., 
238. It will not do to guess. There is nothing in this settle- 
ment to show that the property embraced in its was intended 
to be conveyed to the sole and separate use of Mrs. Moses to 
the exclusion of her intended husband ; the contrary is appar- 
ent. In the preamble the intention is expressed to be for the 
purpose of preventing Amram Moses from having the abso- 
lute and exclusive right to it. So far, then, from the intention 
being, as gathered from these words, to secure the property to 
the sole use of the wife to the exclusion of the future husband, 
it secures to him a joint use with her. 

But the operative part of the deed, where the uses are de- 
elared, leave no doubt upon the subject. If the marriage 
does take place the property is to return to them (the said 
Frances and Amram) and be enjoyed and used by them dur- 
ing the natural life of Frances. An interest in the property 
during her life is secured to her husband, and she has not a 
sole and separate use in it. She is not a sole trader, and the 
bond sought to be enforced against her is, as to her, void. 
Supposing this doctrine to apply to personal property, as this 
bill seeks to subject the land of Mrs. Moses, it is not within the 
operation of the rule. The bill dismissed with costs. 

PER CURIAM. Decree accordingly. 
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HEMAN H. ROBINSON, Admr., v. DAVID LEWIS. 


1. A petition to rehear a cause in this Court is too late after a decree 
has been signed and passed. 


2. Pearson, J. Where two years have elapsed after the forfeiture of 
mortgaged personal property, the right of redemption is barred, 
although the mortgagor died before the forfeiture, and suit was 
brought within two years from the appointment of an adminis- 


trator. 


Petition filed at this term, upon notice to the de 
fendant, to rehear a cause decided at December Term, ( 26 ) 
1852, of this Court. (45 N. C., 58.) 


Troy, for the plaintiff. 
D. Reid, for the defendant. 


Pearson, J. The decrees of this Court are not enrolled, 
but are recorded, which is allowed to have the same effect, and 


the decree is considered to be enrolled as of the term at which 
itis passed. Am. Bible So. v. Hollister, 54 N.C., 10. In the 
petition to rehear Moye v. May, Ibid., 84, the decree had not 
been signed and passed, and it is said: “If that had been done 
the petition would certainly have come too late”; and a doubt 
is intimated whether, when the decision is simply that the 
bill be dismissed, a decree to that effect will not be considered 
as having been signed and passed at the term when the case is 
decided, although in fact it was not signed and passed. 

In this case the decree was in fact signed and passed at 
December Term, 1852, and the petition was not filed until 
December, 1853 ; so it certainly came too late, and must con- 
sequently be dismissed. 

PER CURIAM. Decree accordingly. 


As the case was not argued for the plaintiff on the hearing, 
I will notice the objection taken by his counsel on the argu- 
ment of the petition to rehear the part of the decree which is 
made the subject of complaint, that is, that the plaintiff hav- 
ing failed to perform the condition, and having omitted to 
file his bill to redeem for the space of two years after the for- 
feiture, is barred of all claim in equity, notwithstanding the 
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mortgagor died a few days before the forfeiture and the 
plaintiff did not administer upon his estate until nine months 
afterwards. 

The position taken is that the fwo years did not commence 
to run until the plaintiff was appointed administrator, and 
the argument to support it is, “the statute of limitations does 
not begin to run against an administrator until the time of 

his appointment, if the cause of action did not accrue 
( 27) in the lifetime of the intestate; here the forfeiture did 

not take place in the lifetime of the mortgagor, there- 
fore the statute did not begin to run until the appointment 
of an administrator.” This is a non sequitur. 

The statute of limitations, in regard to bringing actions, 
fixes on the time when the cause of action accrues as the time 
when the statute shall begin to run. If the cause of action 
accrues before the death of the party, the statute begins to run, 
and there is no proviso to stop it, except in cases of reversal 
or arrest of judgment; extended by construction to non-suits, 
and to cases where an action is pending at the time of the 
death of the plaintiff and a new action is commenced within 
a year (2 Saunders, 63, note), and cases where new promises 
are made. This gives rise to the general rule, “where the 
statute begins to run, it continues to run.” But where the 
cause of action accrues after the death of the party, the Courts 
adopted the construction that the statute did not begin to run 
until there was a personal representative, upon the idea that 
a cause of action could not accrue until his appointment, 
because “a cause of action cannot exist unless there be also a 
person in existence capable of suing.” Murray v. East Ind. 
Co., 7 Eng. C. L., 66. The Courts were the more inclined to 
this construction by reason of the proviso above alluded to, 
and the proviso in favor of persons who were infants, femes 
covert, etc., when the cause of action accrued. 

It has since oftentimes been said that this loose construc 
tion has given rise to much litigation which it was the inten- 
tion of the statute to bar. 

The statute of limitations now under consideration fixes on 
the time of forfeiture as the time when the statute shall begin 
to run; this time is set out in the mortgage deed. The mort- 
gagor has a legal right to have back the estate by performing 
the condition at any time before or on that day. If he neg- 
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lects to do it and happens to die a few days before the time of 
forfeiture, there is no conceivable ground upon which the for- 
feiture can be postponed until the appointment of a personal 
representative, or upon which to justify a construction 

by which the statute is not to begin to run from the ( 28 ) 
time of the forfeiture. There is no proviso or saving 

clause in the statutes to aid the suggestion. In truth, the neg- 
ligence is greater where he fails during a long time to perform 
the condition and dies a few days before the forfeiture than if 
he had died a few days after the mortgage was executed. 

The distinction between the two statutes is clear: the time 
in one is uncertain and is left to depend on circumstances ; in 
the other it is certain and absolute. It may be remarked also 
that this statute is addressed directly to courts of equity as a 
bar to the equity of redemption, and does not depend on any 
analogy drawn from the statute limiting the time for bringing 
actions at law. 








CHARITY and MARGARET KISER v. JOHN KISER. 


1. A bequest of slaves to C (a married woman), and after her death 
and the death of another to fall to her heirs, there being nothing 
in the context to vary the meaning of the language from its legal 
purport, was held to be within the rule in Shelly’s case, and to give 
the absolute property to the husband of C. 


2. The word heirs, when applied, in a will, to personal property, means 
those who take by law or under the statute of distributions. 


Cause removed from the Court of Equity of Forsyru 
County, at Fall Term, 1854. 

The bill in this case was filed to prevent the defendant from 
sending the slaves in question beyond the limits of the State. 
The slaves having been seized under a writ of sequestration, 
the defendant gave bond for their forthcoming, and at the re- 
turn term of the writ filed his answer, claiming the right of 
property in these slaves. The only question in the case arises 
out of the fifth clause of the will of Casper Stoltz, under which 
both plaintiffs and defendant claim title to the property, which 
is fully set out in the opinion of the Court. The cause was 
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set for hearing on the bill, answer and exhibit, and sent to 
this Court by consent. 


No counsel appeared for the plaintiffs in this Court. 
Miller, for the defendant. 


Pearson, J. Casper Stoltz bequeathed as follows: 

(29) “Fifthly. 1 will and bequeath unto my daughter Chris- 

tina, that married John Kiser, a negro girl by the name 

of Mariah, and her increase, and the plantation on which they 

now live, by said John Kiser giving my beloved wife twenty 

bushels of corn and one good four-horse load of hay per 

annum as long as she lives, and at the death of both of them 

said negro girl and her increase to fall to the heirs of my 
daughter Christina.” 

Christina is dead, leaving two children, who are the plain- 
tiffs, and her husband, who is the defendant. The question is, 
are the children entitled, as purchasers, under the limitation 
over, or did the title to the negro woman vest absolutely in 
Christina, so as to pass to her husband ? 

It is settled that the “rule in Shelly’s case” applies to per- 
sonal property, and we can see nothing to take this case out of 
its operation ; Christina took at least a life estate, and by the 
same gift a limitation is made to “her heirs,” consequently 
they are words of limitation and not of purchase. An exam- 
ination of the whole will shows nothing to justify the con- 
struction that “heirs” is used in the sense of “children.” If 
such was the testator’s intention, it is to be regretted that he 
did not use words proper to express his meaning, instead of 
using words that have a settled legal signification to the con- 
trary. 

Our attention was directed to the fact that the limitation 
over was “at the death of both of them,” and it is suggested 
to be doubtful who was meant. It is evident that Christina 
was one of the persons meant, because the first estate is given 
to her, and the limitation over it is to her heirs. Whether 
her husband or her mother was the other person meant can 
make no difference; it only shows that the estate given to her - 
was not only for her own life, but for the life of another 
also, It is settled that the intervention of a life estate to a 
third person does not prevent the application of the rule; of 
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course, giving the first taker a greater estate than for his own 
life cannot have that effect. 

Our attention was also directed to the fact that in regard 
to the “plantation” no limitation over is made, so Christina 
took that absolutely, and it is suggested that the limi- 
tation over, in regard to the negro, shows that the in- ( 30 ) 
tention as to her was different, and that the testator 
did not intend to give her also absolutely to his daughter. 
This may be so, but it does not show that the testator used the 
word “heirs” in the sense of children, which is necessary, in 
order to prevent the application of the rule. 

When applied to real estate the word “heirs” means those 
who take according to the rules of descent, and if a gift be 
made so as to pass the same estate fo the same persons as 
would rass by descent, the rule applies, and they are held to 
take by descent, notwithstanding an expressed intention that 
they should take as purchasers. 

Upon the same principle, if one in England devises to his 
eldest son the same estate that he would take by descent, he 
is held to take as heir and not as devisee. Both rules being 
founded, not upon the question of intent, but upon the policy 
of preventing fraud. 

“The word ‘heirs’ is not appropriate in the disposition of 
personal property, and when used in reference to it means 
those who take by law or under the statute of distribution ; 
this is the rule when there are no other words to give it a dif- 
ferent meaning.” Corbett v. Corbett, 54 N. C., 117; 2 Wms. 
Exrs., 725. 

So if the testator meant, by making the limitation over 
and using the word “heirs,” to give the same estate to the same 
persons, that they would have taken if the absolute estate had 
been given to the taker of the first estate, the rule applies. 
In order to prevent its application words must be used show- 
ing an intention to pass a different estate from that which 
would pass by law, or to give it to different persons from those 
who would take by law, as would have been the case if he 
had used the word “children” instead of “heirs,” or used some 
other words showing that by “heirs” he meant “children.” 

The soundness of the rule in regard to real estate has never 
been questioned. If one in acquiring land was permitted to 
take an estate to himself for life and have the remainder lim- 
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ited over to his heirs, so as to give them the same 
(31) estate by purchase that they would have taken by 
descent had the ancestor taken a fee instead of a life 
estate, the door to fraud would be left wide open; widows 
would be defrauded of dower, creditors of their debts, ete. 
The propriety of the application of the rule to personal 
estate was for some time questioned, but it has been long set- 
tled and is now an established rule of property which cannot 
be departed from. Bill dismissed. 
PER CURIAM. Decree accordingly. 


Cited: Burgin v. Patton, 58 N. C., 428. 








MILTON H. STREATER v. BANK OF CAPE FEAR. 


Equity does not create law, but follows it. Where, therefore, a bank 
note, payable on demand at a particular place, has been lost or 
destroyed, no remedy will be afforded the owner in a Court of 
Equity, before a demand has been made for payment at the place 
designated. 


Cause removed from the Court of Equity of New Han- 
over, at Fall Term, 1854. 


No counsel appeared for plaintiff. 
W. A. Wright, for the defendant. 


Nasu, ©. J. There is no dispute between the parties as to 
the facts of the case. The defendants issued a note or bank 
bill for one hundred dollars payable to bearer at the branch 
of the said bank at Salisbury. The note in the present case 
had been cut into halves, one of which was lost and the 
other half presented at the counter of the mother bank at Wil- 
mington for payment, which was refused; no demand was 
made on the branch at Salisbury. The bill is filed against 
the mother bank at Wilmington; it cannot be maintained. 

At law it is fully established that a promissory note, made 
payable on its face on demand at a particular place, must be 
presented at that place before any cause of action arises to the 
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holder. The place stands in the body of the instrument as a 
part of it, and an important part of the contract. It must be 
declared on as it appears, and so proved. When no 

place is specified where a note is to be paid, the debtor ( 32 ) 
must seek his creditor; by specifying the place the 

debtor is saved this trouble, as he knows where to go to meet 
his note at maturity. Until a demand at the place designated, 
the debtor is in no default, and the holder has no cause of 
action. Bank v. Bank, 35 N. C., 75, and the cases there 
cited. This, then, is the law. Has a Court of Equity any 
power to dispense with this law? It is a maxim in equity 
that it follows the law, but it nowhere assumes to create law. 
Mr. Adams, whose treatise on equity is a mine of wealth to 
the student and the dispenser of equitable rights, at the 30th 
page of the introduction to the work, says the principal upon 
which the power of a Court of Equity is exercised is that of 
affording an effectual remedy where the remedy at common 
law is imperfect, but not, as has been sometimes erroneously 
supposed, that of creating a right which the common law de- 
nied ; and at page 42 he says: “Equity does not create rights 
which the common law denies.” The common law denies to 
the holder of a promissory note any right of action until a de 
mand is made at the place specified on its face—the parties 
have made it a part of their contract. Nor does this case pre- 
sent the principle where equity modifies the rules of the law, 
for it applies to cases seeking a specific performance of a con- 
tract. The case of Allen v. Bank, 21 N. C., 3, merely estab- 
lishes the principle that where a bank note is lost, or where 
it has been cut into two halves, and one half lost, that the lat- 
ter is not a destruction of the note, and that equity will grant 
relief upon the proper indemnity ; it says nothing about pre- 
sentment when specified. 

In this case the note being on demand distinguishes it from 
Nichols v. Pool, 47 N. C., 23. There the time of payment 
was certain; in this it is uncertain. Bill dismissed with 
costs. 

PER CURIAM. Decree accordingly. 
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(33 ) 


JAMES E. NELSON v. ISAAC HUGHES. 


The act of 1812, subjecting trust estates to sale under an execution, does 
not embrace mere equitable “rights,” but is confined to equitable 
“estates”; it was, therefore, held: 


1. That the right to have it declared in a court of equity that one 
has made an election to give up his own property, or is bound to do 
so or to forfeit a legacy, and to ask for a decree converting him 
into a trustee, is not the subject of a sale under an execution. 


2. That a right to ask for a decree converting A into a trustee for B, 
on the ground that the purchase was made with B’s money and 
for his use, is not the subject of a sale under an execution. 


3. A trust liable to be sold by execution under the act of 1812 by the 
sale is converted into the legal estate, and the right to it must be 
asserted in a court of law, and not in equity. 


Apprat from a decree of the Court of Equity of Beaurort 
County, at Fall Term, 1854, sustaining the demurrer to the 
plaintiff’s bill, his Honor Judge Caldwell presiding. 

The plaintiff in his bill alleges that in 1824 William S. 
Blackledge, by deed reciting a consideration of three hundred 
dollars, paid to him by Charles Carter, conveyed to Joseph, 
William, James and Robert Carter in fee-simple the property 
in question, viz., a lot in the town of Washington; that these 
grantees were infant children of Charles Carter, and that 
they had no property whatever; that the consideration recited 
was not, in fact, paid by Charles Carter, who was entirely 
insolvent, but was paid by Sarah Carter, a sister of the said 
Charles, who permitted him and his family to reside on the 
lot in question for four or five years after the purchase; that 
the lot then remained unoccupied for several years, until pos- 
session was taken of it by the defendant; that shortly after 
the deed was made Robert and James Carter died, under age, 
without issue, leaving Joseph and William their heirs at law. 

Plaintiff further alleges that Sarah Carter died about the 
year 1836, having made and published her last will and testa- 
ment, whereby “she gave all her property except the said lot 
and a bedstead to her mother for life, and after her death to 
the said Joseph Carter, subject to a charge of $100, and to 

William Carter the lot in question ; that Joseph Carter 
( 34) was appointed executor in the said will, who proved 
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the same and immediately proceeded to possess himself of 
the personal estate, and out of it to pay the debts and lega- 
cies of his testator ; that the mother of the testator died shortly 
after the said Sarah, and that said Joseph, under and by vir- - 
tue of the said will, took possession of the real and personal 
estate given to him upon that event, and that the value thereof 
greatly exceeded the value of half the lot in question, and 
even greater than the value of the whole; that William Carter 
also took possession of the lot under and by virtue of the will, 
with the knowledge of Joseph and without objection from 
him; that Joseph never set up any claim or title to this lot, 
but preferred and elected to take the greater interest given 
him by the will.” 

The bill further alleges that the plaintiff bought the interest 
of William Carter at sheriff’s sale, and had the same con- 
veyed to him by a sheriff’s deed, bearing date in 1845; that 
Joseph Carter died intestate, and that, there being no assets in 
the hands of the administrator, a scire facias issued against 
the heirs at law, upon which a judgment was obtained, and a 
fi. fa. having issued thereon, it was levied on this town lot, and 
the interest of Joseph Carter was sold and conveyed by the 
sheriff to the defendant Hughes, who took possession thereof, 
claiming the whole estate in the same. The bill further 
charges that Hughes had notice of the premises. 

It was insisted by the plaintiff, on this state of the facts: 

1st. That the said Sarah having paid the purchase money 
for the said lot, the grantees in the deed from Blackledge held 
the same in trust for her, and she could, therefore, dispose of 
the same by will. 

2d. That if the said Sarah did not pay the purchase money, 
but the same was, in fact, paid by the infant grantees or by 
any one as an advance for them, then that the said Joseph 
and William were, at the death of the said Sarah, seized 
thereof in undivided moieties as tenants in common, and that 
the said Joseph was bound to elect between the legacy to him 
in the will of the said Sarah and his estate in the said lot, and 
that he did so elect, and that thereby William became seized 
in fee of an equitable estate in the moiety of suid 
Joseph, and that by the sheriff’s sale and deed the (35 ) 
plaintiff became entitled to that estate. 

The prayer of the bill is that the plaintiff’s title may be 
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declared and that the defendant be decreed to convey his legal 
estate in a moiety of said lot to him and put him in posses- 
sion thereof, and for general relief. 

The defendant demurred to the bill and the cause set for 
argument on the demurrer, and upon the argument it was 
adjudged that the demurrer be sustained and the bill be dis- 
missed ; from which judgment the plaintiff prayed and ob 
tained an appeal to the Supreme Court. 


Rodman, for the plaintiff. 
Donnell, for the defendant. 


Pearson, J. The legal estate to the lot in controversy was 
vested in William and Joseph Carter as tenants in common. 
In any point of view William had the equitable estate in one- 
half; consequently, as to that half, having both the legal and 
beneficial estate, he had a full title, which passed to the plain- 
tiff as purchaser at sheriff’s sale, and his remedy at law, if he 
is ousted from the whole, is clear. This half, then, may be 
put out of the case. But the plaintiff alleges that William 
was also entitled to the equitable estate in the other half, and 
that it passed to him by the sheriff’s sale, and the object of 
the bill is to get a conveyance of the legal estate. 

The equity is put on two grounds: First, that as Sarah 
Carter paid the purchase money, although the legal title was 
vested in Joseph Carter, yet he held in trust for her, and the 
equitable interest passed to William by her will. Suppose 
this to be so, the question is, did William have such an equita- 
ble interest in this half as was liable to be sold under execu- 
tion? This question will be disposed cf in connection with 
the other. Second, if Sarah Carter did not pay the purchase 
money, or if she intended it as a gift to her nephew, then the 
entire estate vested in William and Joseph as tenants in com- 
mon; but as the lot is devised by Sarah Carter to William, 
and other property of much greater value is given by her to 

Joseph, William had a right in equity to put Joseph 
( 36 ) to his election and to have it declared that Joseph had 
elected, or should be decreed to elect, and in case he 
took under the will, that he should be decreed to convey the 
half of the lot to which he was before entitled to William. 
Suppose this to be so, the question is, did William have such 
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an equitable interest in this half as was liable to be sold under 
execution? As the case comes up on demurrer, if the plaintiff 
has an equity, in either aspect the demurrer must be over- 
ruled. So it is necessary to dispose of both questions, and it 
is convenient to discuss them together. In Thompson v. 
Thompson, 46 N. C., 432, after showing that there is the 
same difference between an “estate” and a “right” in equity 
as at law, the opinion proceeds: “‘No question is made as to 
the distinction between an ‘estate’ and a ‘right’ in equity. 
The grounds of the distinction consists in the difference be- 
tween a trust created by the act of the parties where he who 
has the legal estate consents to hold it in trust for the other, 
and there is no adverse possession or conflict of claims, and a 
trust created by the act of a court of equity where there is a 
conflict of claims and the party having the legal estate holds 
adversely and does not become a trustee until he is converted 
into one by a decree founded on fraud or the like. In the 
former the cestuz que trust has an estate; in the latter a mere 
right.” 

By the Act of 1812, Rev. Stat., ch. 45, sec. 4, a trust is 
made liable to sale under an execution in the same way as if 
the cestut que trust had the legal estate; the purchaser 
acquires the legal estate, and the property is to be “held and 
enjoyed, freed and discharged from all incumbrances of the 
person so seized or possessed in trust for the person against 
whom such execution shall be sued.” 

In putting a construction upon the statute, two considera- 
tions present themselves. The object was to put property 
held in trust for a debtor upon the same footing, in reference 
to its liability to be sold under an execution, as if the debtor 
owned the property itself. There is no reason to suppose that 
it was the intention of the law-makers to extend the reach 
of an execution in reference to property held in trust beyond 
that which it had at common law. “A right” to prop- 
erty is not subject to execution at common law; the ( 37 ) 
debtor must have an “estate”; consequently “a right” 
to have one declared a trustee is not subject to execution 
under the statute; the debtor must have a subsisting trust— 
an “estate,” as distinguished from a mere “right in equity.” 

Second. The statute enacts that the purchaser shall have 
the legal estate and shall hold the property, free from all in- 
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cumbrances of the trustee. If the trust be one created by the 
act of the parties, where he who has the legal estate has con- 
sented to hold it in trust for the other, this is all well enough. 
But if the party who has the legal title holds adversely, sets 
up a conflicting claim and denies that he is a trustee, it would 
be downright injustice to take the legal estate from him and 
vest it in the purchaser at execution sale, to be “held and 
enjoyed, free and discharged from all incumbrances,” without 
giving any opportunity to contest the alleged right of the 
debtor and before any trust has been declared to exist in his 
favor. 

But the concluding lines of the section relieves it from this 
charge of injustice, “freed from all incumbrances of the per- 
son so seized or possessed in trust for the person against whom 
such execution shall be sued’ —thus taking it for granted that 
there is an existing trust—an estate, not a mere right. 

By way of illustration, take the cases supposed in Thomp- 
son v. Thompson, supra: a trustee sells land in violation of 
the trust; the purchaser alleges that he bought for valuable 
consideration without notice, but a creditor of the cestut que 
trust has the land sold under an execution. If this right of 
the debtor is liable to execution under the statute the pur- 
chaser at sheriff’s sale deprives the purchaser from the trus- 
tee of the land before it has been declared whether he pur- 
chased with or without notice; in other words, before he has 
been converted into a trustee. So if a trustee buys land and 
it is alleged that he used the trust money to pay for it, a 
creditor of the cestui que trust can have the land sold at execu- 
tion sale before it is ascertained whether the trustee mis- 
applied the trust money or not, and the purchaser at sheriff’s 
sale takes the land free of all incumbrances! It is clear a 

“right in equity” is not liable to execution. 
(38) There are even exceptions to the general rule that 

an existing trust or “estate in equity” is liable to 
execution. A vendee who has paid part of the purchase 
money is considered in equity as having the estate, yet this 
trust cannot be sold because of the manifest injustice of taking 
the legal estate from the vendor and passing it to the pur- 
chaser. So one having an equity of redemption is con- 
sidered in equity as the owner of the estate, but this trust 
could not be sold under the fourth section, and it was neces- 


36 





N.C.] DECEMBER TERM, 1854. 


~ NEL ELSON v. Hvucues. 








sary to pass the fifth section, which makes it liable to execu- 
tion, and the sixth section, which directs the sheriff in his deed 
to set forth that the land was under mortgage, so as to leave 
the right of the mortgagee unaffected by the sale. 

It remains to be seen whether William Carter, under either 
aspect of the case made by the bill, had an existing trust or 
estate in equity. Manifestly a right to have it declared by a 
court of equity that one has made an election to give up his 
own property, or is bound to make an election either to do so 
or not to take benefit under a will, and to ask for a decree con- 
verting him into a trustee and requiring him to make a con- 
veyance, is not an estate in equity. ‘This disposes of one aspect 
of the case. It seems equally clear that in the absence of 
any declaration of trust in the deed a right to have it declared 
by a court of equity that a tract of land which has been con- 
veyed to A was purchased and paid for by B for his own 
benefit, and to ask for a decree converting A into a trustee 
and requiring him to convey to B, is not an estate in equity. 

To apply this to our case: In reference to the half of the 
lot now under consideration, the plaintiff alleges that Sarah 
Carter bought the lot and paid for it with her own money and 
for her own use, and devised it to William Carter. The deed 
is made to Joseph Carter and sets out no trust for Sarah Car- 
ter, but recites that the purchase money was paid by Charles 
Carter. Whether Sarah Carter paid the money is an open 
question. If she did so, whether it was not by way of loan to 
Joseph or Charles Carter is an open question ; and if she did 
not lend it to either, whether she did not intend, by 
having the deed made to Joseph, who was her nephew, ( 39 ) 
to make a gift to him, is also an open question. And 
yet, without having these facts declared, the plaintiff insists 
on the right to prejudge the matter, have the lot sold under an 
execution against William, divest the legal title of Joseph and 
pass it to the purchaser free from all incumbrances. To allow 
this would bring reproach upon the administration of justice 
in any country. But it is asked, how are creditors to subject 
these “rights” of debtors to the payment of their debts? The 
reply is, as was said in Page v. Goodman, 43 N. C., 16; Thig- 
pen v, Pitt, 54 N. C., 49, and many other cases: The creditors 
may have relief by filing a bill in equity to have the interest 
of their debtors declared and sold under a decree. This is the 
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proper course to take in regard to the alleged rights of Wil- 
liam Carter. 

There is another view which presents a fatal objection to 
the bill. If William Carter had such a trust as was liable to 
be sold under execution, then the plaintiff, being a purchaser 
at sheriff’s sale, acquired the legal title and has a clear remedy 
at law, and there is nothing to ask a court of equity for. So, 
take it either way, the plaintiff, as a purchaser at sheriff's sale, 
has no footing in a court of equity. Thigpen v. Pitt, cited 
above. Bill dismissed. 

PER CURIAM. Decree accordingly. 


Cited: Davis v. Cotten, post, 436; Sentill v. Robeson, post, 
512; Bond v. Hilton, 51 N. C., 181; Taylor v. Lawson, 56 
N. C., 91. 





JAMES M. MORGAN and wife v. DURANT TILLET and others. 


There is no remedy in equity against the heirs at law of one who has 
violated his parol agreement to devise to the complainant the land 
descended. 


Cause transferred from the Court of Equity of Campren 
County. 

Joseph Seymour, the first husband of the plaintiff, Mrs. 
Morgan, devised to her the tract of land in question. After 
his death she was married to Isaac Tillet, the father of the 
defendants, and upon his death she was again married to the 

plaintiff, James M. Morgan. While the wife of Til- 
( 40) let, she joined with him in a deed for this land to 

one Enoch P. Dailey, and was privily examined touch- 
ing her willingness to execute the same; upon which occasion 
she declared her entire willingness to do the act and then 
again assented to it. Dailey immediately conveyed the prem- 
ises to the husband. The consideration expressed in both 
these deeds is $2,000, but no money was paid, and the real 
object was to transfer the land to the husband; the point of 
controversy between the parties is as to the terms upon which 
this transfer was made. 
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The plaintiffs in their bill say that there was a parol agree- 
ment between the husband Tillet and his wife, that she was 
to have the land in fee-simple in case she was the longest 
liver; that he was to put the improvements on it which he 
did, and as a consideration for so doing was to have the 
land in case he survived her, and that such agreement was to 
be put in writing immediately after the marriage; that after 
the marriage her husband assured her that he would fulfil 
the contract between them by making a will in her favor for 
the land which she ignorantly supposed was a proper, if not 
the only, way to carry into effect their understanding, but 
that he had failed to make any will and the land had de- 
scended to his heirs at law, the defendants. 

The answer denies that any such agreement was made and 
insists that if any such was made that the statute was a bar 
to their suit, and upon this they rely as if the same had been 
alleged by way of a plea. 

There was replication to the answers; commissions and 
proofs, and the cause being set for hearing, was sent to this 
Court. 


Smith, for the plaintiff. 
Heath, for the defendant. 


Pearson, J. Whether the parol agreement to reconvey 
the land so that it should vest in Mrs. Tillet (now Mrs. Mor- 
gan), if she should survive her husband (Tillet), which is 
alleged in the bill, could be decreed to be specifically per- 
formed if it had been fully proved or admitted, notwithstand- 
ing the statute of frauds, is a question that we are not at lib 
erty to decide. 

The agreement alleged is not proven. We are 
inclined to think, from the proof, that Tillet was not ( 41 ) 
willing to make the expensive repairs and improve- 
ments that his wife desired to be made upon the land, and 
that were necessary in order to make it an elegant and com- 
fortable residence, unless the title was vested in him, and 
that Mrs, Tillet consented to pass the title to him in consid- 
eration of his making the repairs and improvements, with an 
understanding that he was to make a will devising the prop- 
erty to her in the event of her being the longest liver. Tillet, 
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it would seem, violated his promise and neglected to make a 
will. There is no power in this Court to make one for him, 
or to require his heirs to do by deed what he had promised 
to do by will; because, the very essence of a will is that it is 

“ambulatory” ; a will made to-day may be revoked to-mor- 
row ; for this reason the idea of decreeing a specific perform- 
ance of an agreement to make a will is not to be inet with in 
any of the books; and the plaintiffs vainly endeavor to avoid 
the question by alleging that Tillet had agreed to convey. 
Whereas the proof is he had agreed to make his will and 
give the land to his wife if she should survive him. 

PER CURIAM. Bill dismissed. 








JOSEPH H. SKINNER and others v. JOSEPH H. WYNNE and H. G. 
SPRUILL, Adm’r. 


1. Where the two daughters of an intestate die in the life-time of their 
father, the one leaving two children and other one, distribution must 
be made of his estate among these grandchildren per capita. 

2. Grandchildren taking in their own right are not chargeable with 
advancements made to their deceased parents. 


Apprat from the Court of Equity of TYRRELL County. 

Joseph Halsey died in the year , leaving two grand- 
children, Joseph Halsey Skinner and Sarah Halsey Skinner, 
infant children of his deceased daughter Anne, and another 
grandchild, Joseph Halsey Wynne, infant child of his de- 
ceased daughter Sarah. 

Both the daughters of Mr. Halsey died in the lifetime of 
their father, leaving husbands surviving them, but he had no 
other children nor any descendants of such besides the three 

grandchildren mentioned above. 
(42) Mr. Halsey, during the life of his daughter, Mrs. 
Skinner, put into her husband’s possession several 
slaves without any written conveyance, which the husband 
sold and made use of the money without. rendering an account 
therefor. 

He also, without writing, put into the possession of Mr. 
and Mrs. Wynne one negro slave, which he sold and made use 
of the money without accounting for the same. 
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The bill is filed by the two children of Mrs, Skinner against 
the administrator of their grandfather, and against the other 
grandchild of J. H. Wynne, praying an account and distri- 
bution of the estate. The bill alleges that there were no debts 
but those which have been paid off and there is no reason for 
the administrator’s keeping the property in his hands any 
longer. It prays that distribution be made per capita. 

The answer of the administrator admits the facts above 
set forth, but says that two years have not yet elapsed since 
he administered and that he ought not to be decreed to 
account before the end of that period. As to the mode of 
distribution and the other questions arising out of the estate 
he submits them to the Court. 

The defendant, Joseph H. Wynne, answers by his guard- 
ian, Mr. Simmons, and commends his interests and rights te 
the protection of the Court. The cause was set for hearing 
on the bill and answers and his Honor decreed that distribu- 
tion be made per capita, and that an account be taken by the 
Master. From which decree the defendant, J. H. Wynne, 
appealed to the Supreme Court. 

Upon the argument in this Court two points were made for 
the defendant Wynne: First, that in right of his mother, he 
was entitled to one-half of the personal estate of his grand- 
father. 

2d. That the advancements to their fathers should be 
accounted for in the distribution and a proportionate deduc- 
tion made. 


Gilliam, for the plaintiff. 
Heath, for the defendant. 


Nasu, C. J. Joseph Halsey died in the year , intes- 
tate, and administration on his estate was granted to 
H. G. Spruill, one of the defendants. The intestate left ( 43 ) 
three grandchildren, Joseph Halsey Skinner and Sarah 
Skinner, whose mother, a daughter of the intestate, died be- 
fore him, and Joseph Halsey Wynne, whose mother also died 
before the intestate. The two first grandchildren are plain- 
tiffs and the third is a defendant. The bill is filed to settle 
the estate of Joseph Halsey, and prays an account and parti- 
tion of certain slaves. 


41 








IN THE SUPREME COURT. 


ST eee _—___ __—___ 


SKINNER v. WYNNE. 
Two vears had not elapsed from the qualification of the 
fendant Spruill, as administrator of Joseph Halsey, to the 
filing of the bill. It was conceded that the estate was settled 
so far as the debts were concerned. Two years are alloweil 
executors and administrators to settle the estate of the de 
ceased, upon the supposition that many estates cannot be 
settled in less time, but this is intended as an indulgence to 
them. Turnage v. Turnage, 42 N. C., 127, and when there 
are no debts to pay it is the duty of the representative to pay 
the legacies or distribute the estate without waiting for the 
expiration of the two years. The principal question is as to 
the right of the grandchildren of the intestate in the division 
of the property to which they succeed. Do they take per 
capila or per stirpes? The next case is put by Justice 
Blackstone, 2 Com., 517: “If the next of kin of the intestate 
be three brothers, A, B and C, his effects are divided into 
three equal portions and distributed per capita, one to each; 
but if one of these brothers, A, had been dead, leaving three 
children, and another, B, leaving two, then the distribution 
must have been per stirpes, namely, one-third to A’s three 
children, another third to B’s two children and the remaining 
third to C, the surviving brother. Yet, if C had been also 
dead without issue, then A’s and B’s children, being all in 
equal degree to the intestate, would take in their own rights 
per capita, to-wit, each of them one-fifth part.” The negroes 
in controversy are to be divided into three parts, and each of 
the infant grandchildren is entitled to one part, taking per 
capita. Taking per capita, in their own right, they do not 
account for the advancements made to their respective pa- 
rents. There must be a reference to the Master to take 
(44) an account of the estate of Joseph Halsey in the 
hands of his administrator, and also to divide the 
slaves named in the bill between the three grandchildren of 
Joseph Halsey, and the case is retained for further direc 
tions, 
PER CURIAM. Decree accordingly. 


Cited: Nelson v. Blue, 63 N. C., 660. 
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RICHARD P. FREEMAN and others v. WILLIAM MEBANE and others. 


A as principal and B as his surety executed a bond to C, with a condi- 
tion to make a title to land on the payment of the purchase money; 
before the purchase money was all paid, the land was sold at 
sheriff’s sale to satisfy executions against A, who became insolvent ; 
C sued B for the remainder of the purchase money, and recovered 
it. Held, that B had a right to follow the land and have remunera- 
tion out of it in the hands of the purchaser at sheriff’s sale for the 
money he had thus paid. 


Cause removed from the Court of Equity of Brrtiz 
County, at Fall Term, 1854. 

The bill alleged that one John A. Sutton contracted to 
sell to Harry Nichols a certain hotel and the appurtenances 
in the town of Windsor, at the price of eight thousand dol- 
lars, for which Nichols executed to Sutton three bonds for 
the sum of $2,666 2-3, dated 1 January, 1841, payable one, 
two and three years after date, and bearing interest from 
date ; that a part of the contract was that Sutton should retain 
the legal title until the payment of the bonds, At the same 
time, and as a part of this contract, Sutton executed to 
Nichols a penal bond in the sum of $10,000, with the plain- 
tiff, Richard P. Freeman, as surety, conditioned to be void 
if the said Sutton should make to Nichols a good title in fee- 
simple for the property in question as soon as Nichols should 
pay the purchase money in full, and that Nichols immediately 
went into possession of the purchased property. That at the 
time of this bargain Sutton was a man of large property. 

It is further alleged that Nichols paid towards these 
bonds during the next month (February) $6,000, and ( 45 ) 
some time during the same year $900 more. 

That in 1842 Sutton became much embarrassed with debt 
and his entire estate was sold under executions; that in 
1843 the property in question was levied on and sold at 
sheriff’s sale to satisfy executions against Sutton, and that 
the same was purchased by Alexander W. Mebane, who took 
a deed from the sheriff for the same, and that at the time of 
the purchase Mebane had full knowledge of the premises; 
that from the fact of this incumbrance and from the great 
scarcity of money then existing the property sold for $1,301, 
which was only about one-fourth its value, and that Mebane 
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bought with the expectation of being liable to the claim of 
Nichols. 

That Mebane instituted an action of ejectment in 1845, 
and, having recovered, ousted Nichols and took possession, 
which has ever since been retained by him and those clatm- 
ing under him. 

That Mebane died in 1846, having devised the hotel and 
appurtenances in question to the infant defendants, his chil- 
dren, and having appointed the other defendants, Moring 
and J. H. Mebane, his executors, who qualified. 

That Sutton continued insolvent until the year 1844, 
when he died intestate (still insolvent), and one John L. 
Webb became administrator de bonis non. 

That Nichols, in 1848, brought suit on the penal bond 
given by Sutton with plaintiff, Freeman, as surety, which 
having abated as to the administrator, Webb, by his death, 
judgment was rendered against Freeman alone for the sum of 
$207.80, with interest and costs, which has been paid by him; 
that it is impossible to get anything by the way of remunera- 
tion from the estate of Sutton. 

It is further alleged in plaintiff’s bill that the rule of 
damage adopted by the Supreme Court (to which the case of 
Nichols against Freeman was carried by appeal) was the 
difference between the value of the property when sold by 
the sheriff and the amount then due to Sutton by Nichols, 
which was ascertained to be the sum of $207.80, as above 
stated. 

The bill alleges that the plaintiff has demanded the 
(46) amount paid by him from the defendants, and that 
they have refused payment. 

The plaintiff states that Freeman had conveyed his interest 
in this claim by a deed of trust, and that the trustee having 
died, his heirs at law, who are infants, are made parties to 
represent him in this suit. 

The prayer is that Freeman, to the use of the representa- 
tives of the trustee, may be substituted to the rights of 
Nichols, and that he may be reimbursed for the amount paid 
by him, and for general relief. 

Richard P. Freeman, Harry Nichols, Gilliam, adminis- 
trator de bonis non of Sutton, and the infant heirs of Allen, 
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the trustee, by their next friend, are the plaintiffs, and the 
devisees and executors of A. W. Mebane are the defendants. 

The defendants demurred to the bill, and the cause being 
set for argument on the demurrer, was sent to this Court by 
consent. 


Winston, Jr., for the plaintiffs. 
No counsel appeared in this Court for the defendants. 


Pearson, J. By this purchase at sheriff’s sale Mebane 
acquired the legal estate which was in Sutton, but he pur- 
chased with notice; indeed, notice was not material, for a 
purchaser at sheriff’s sale, with or without notice, only 
acquires the estate which the debtor could rightfully pass; 
so he put himself “in the shoes” of Sutton, and took the legal 
estate subject to all the equities to which it was liable, in his 
hands. 

In Nichols v. Freeman, 33 N. C., 99, it is said: “Nichols 
had the right to file a bill in equity for a specific perform- 
ance, and the decree would have been for the conveyance of 
the property upon his paying the balance of the purchase 
money with interest.” He did not choose to resort to equity, 
and brought an action at law against Freeman, who was the 
surety of Sutton, with the expectation, no doubt, of being 
able to recover from him all that he had paid Sutton towards 
the price of the land. In that case it was decided that he 
had a right to recover the difference between the 
value of the property at the date of the sheriff’s sale, ( 47 ) 
and the balance of the purchase money which then 
remained unpaid. Freeman has paid the amount recovered, 
and the question is, has he an equity to call upon the defend- 
ants, who are the representatives of Mebane, and are in the 
enjoyment of the property, for exoneration ¢ 

There is no question of the equity as against Sutton, but 
he is dead and insolvent, and the object of the bill is to follow 
the property in the hands of the representatives of Mebane. 
Of this equity we think there can be as little doubt. 

Sutton held the legal estate in trust for himself, to secure 
the balance of the purchase money, and then in trust for 
Nichols. After the purchase by Mebane, Nichols had two 
remedies: to pay the balance of the purchase money to Sut- 
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ton and call upon Mebane for the legal title, Rutledge v. 
Smith, 45 N. C., 283, or to sue at law on the bond. He elected 
to sue Freeman, who was the surety, and upon the payment 
of the amount recovered, Freeman had a clear equity, as 
surety, to be substituted to the rights of the creditor, and to 
have the benefit of all the securities to which the creditor 
might have resorted. This is a well settled principle in 
equity, and is applicable to our case, and gives Freeman a 
right to hold the property in the hands of the representatives 
of Mebane bound for his exoneration. 

If, as is contended for by the defendants, Mebane, by his 
purchase at sheriff’s sale, acquired not only the legal title, but 
also the equitable interest of Sutton, that is, his lien for the 
balance of the purchase money, Freeman’s equity is mani- 
fest on two grounds: If a surety pays for the property he 
has a right to hold it bound for his exoneration. Green v. 
Crockett, 19 N. C., 390; Polk v. Gallant, Ibid., 395; Smith v. 
Smith, 40 N. C., 34; Egerton v. Alley, 41 N. C., 188. Free- 
man, as the surety of Sutton, under whom Mebane claimed, 
has been forced to pay, in part, for the property which the 
representatives of Mebane now enjoy. 

Secondly. If Nichols had filed a bill for a specific per- 
formance, Mebane would have been forced to convey the 
property to him upon his paying to Sutton the balance of the 

purchase money; and Mebane could have set up no 
(48 ) greater equity than to be repaid out of the fund the 

amount which he had paid to the sheriff; whether he 
would have had this equity need not now be enquired of ; it 
is certain his equity would have extended no further. He, 
therefore, by taking the place of Sutton, was obliged to rely 
on Freeman for protection against the loss of the property, 
and substituted himself as principal in regard to it. Freeman 
was not to be benefited ; the gain, if any, was to be Mebane’s, 
and by thus having an innocent man between him and danger 
he, in equity, adopted him, as his surety, and cannot, with a 
good conscience, take advantage of the accident that Nichols 
elected to proceed at law, and throw the loss upon his pro- 
tector. Freeman’s equity cannot be made clearer than by a 
mere statement of the facts. 

The demurrer is to the whole bill, and being bad as to 
part, must of course be overruled as to all. 
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It is unnecessary now to decide whether the representatives 
of Sutton have an equity to call for a conveyance of the prop- 
erty either absolutely or subject to Mebane’s right to hold it 
as a security for the repayment of the amount paid by him to 
the sheriff. 

The alleged equity is based on the ground that at the time 
of the sheriff’s sale Sutton held the legal title in trust to 
secure the payment of the balance of the purchase money, 
and then in trust for Nichols; that although the naked legal 
title was subject to execution sale, yet the equitable interest 
of Sutton was not; so the purchaser acquired only the legal, 
and did not acquire the right to recover from Nichols the 
balance of the purchase money; that right, as is contended, 
still remained in Sutton, and as the equity of Nichols has 
been extinguished by his election to proceed at law, the repre- 
sentatives of Mebane hold the legal title in trust to exonerate 
Freeman as surety for what he has paid in order to extinguish 
the equity of Nichols, and then in trust for the representa- 
tives of Sutton, whose equitable interest never passed to Me- 
bane. 

This is an interesting question, and we prefer to leave it 
open for future investigation. We call attention to it 
now only with the view that it may be fully discussed ( 49 ) 
if it should be again presented to us. 

PER CURIAM. Demurrer overruled. 


Cited: Miller v. Miller, 62 N. C., 89. 





JOHN D. LOVE v. GODWIN E. BOWEN and WM. B. JONES. 


A bill in the nature of an attachment, to subject a claim due to an 
absconding debtor from a third person to the payment of a judg- 
ment against such debtor, will not be sustained where such debtor 
has only been made a party by advertisement and not by actual 
service on the person; because the decree asked for would not 
protect his debtor out of this State. 


Cause transmitted to this Court from the Court of Equity 
of New Hanover. 

The plaintiff had recovered a judgment for the sum of 
$316 and costs in the County Court, and took out execution, 
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which was in part satisfied, and returned nulla bona as to the 
remainder. The defendant, Bowen, having been surrendered 
by his bail, was confined in prison, and afterwards regularly 
discharged under the insolvent law. The bill alleges that the 
defendant, Bowen, has no property wherewith to satisfy his 
judgment, but that the defendant, Wm. B. Jones, owes him 
a promissory note of about $400, due 1 January, 1849; the 
prayer of the bill is to subject this debt to the payment of 
the plaintiff’s judgment. 

The defendant, Jones, only was served with a subpena, 
but advertisement was formally made for the defendant, 
Bowen, who had left the State, to come in and plead, and a 
judgment pro confesso was entered as to him. Jones ad- 
mitted his indebtedness to Bowen, but contended that he 
would not be protected by a decree of this Court beyond 
the limits of the State, and would thus be subjected to the 
risk of paying the note a second time. 

The cause was set for hearing on the bill, answer and 
exhibit and sent to this Court. 


W. A. Wright, for the plaintiff. 
D. Reid, for the defendants. 


Nasu, C. J. There is no controversy as to the facts of 
this case; the bill was drafted doubtless on the author- 

(50) ity of Brown v. Long, 22 N. C., 138; between that 
ease and this, however, there is a substantial differ- 

ence. All the parties were there before the Court by per- 
sonal service. Here only Jones has been served with a sub 
pena. The other defendant, Bowen, the principal, having 
left the State, is a party only by notice under the act of As- 
sembly. In Long’s ease the decree was placed on the ground 
that the defendant was a debtor discharged under the insolv- 
ent law, and the property sought to be subjected was acquired 
after his discharge. That case was rightly decided. The 
subsequent case of Yarbrough v. Arrington, 40 N. C., 291, 
is decisive of this. The bill was dismissed because no decree 
that could be made would effectually protect the defendant in 
making the payment to the plaintiff which it would require of 
him. The bill alleged that Thomas Yarbrough owed a debt 
to the plaintiff which had been reduced to a judgment, and 
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that he had in this State no property out of which the debt 
could be raised but the distributive share of his wife in the 
estate of her father, and prayed a decree for satisfaction out 
of that share. Thomas Yarbrough and wife were living in 
Arkansas and they were made parties by advertisement, and 
the bill taken pro confesso as to them. A subpcna was 
served on Nicholas Arrington, the administrator of Frederick 
Battle, the father of Mrs. Yarbrough. The Court say, as 
Yarbrough and wife have not been served with process nor 
appeared in the cause, the decree would have no binding 
extra-territorial effect, and the Courts of Arkansas would 
not enforce it, and if the plaintiff could not enforce it abroad 
against Yarbrough and wife because they were not parties to 
it by personal service or by appearance, it is clear that for the 
same reason it could not be set up as a defence by Arrington 
to a demand by Yarbrough and wife for her distributive 
share, and the Court use this emphatic language: “The conse- 
quence would be that Arrington could not put his foot out of 
North Carolina without exposing himself to a suit for the 
distributive share, and would have to pay it again.” 

In our case the defendant, Bowen, had left the State before 
the filing of the bill, and no process has been served on 
him, nor has he appeared in the suit; if a decree ( 51 ) 
should be made against the defendant Jones for the 
amount he may still owe to Bowen, the latter, not being a 
party to the proceedings, would not be bound by them, and 
of course they would afford no protection to Jones if sued 
abroad by Bowen for the amount due. The Court, in Arring- 
ton’s case, further say that under the attachment law a debtor 
might be subjected to the payment of the debt twice; but 
there is no statute in this State authorizing an attachment in 
equity, which in substance the bill in that case was, and the 
bill in this ease is so likewise. The Court cannot make the 
decree asked for, but must dismiss the bill with costs. 

PER CURIAM. Decree accordingly: 
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ALVANY v. J. J. W. POWELL and others. 


One domiciled in Canada dies intestate and without issue, leaving prop- 
erty in this State; the brother of the intestate receives the property 
from the administrator appointed here: Held, that such distributee 
is liable to the tax imposed by our statute. 


This case was before the Court at December Term, 1853, 
54 N. C., 35, and a decree made for an account. On the 
coming in of the Commissioner’s report an exception was 
filed to a charge of a tax upon the estates of John and Flor- 
ence under the revenue laws of this State. The exceptions 
were set for argument and argued at June Term by Mr. 
Moore for the plaintiffs, and H. C. Jones for the defendants. 

The Court took an advisari, and now the opinion of the 
Court is delivered by 


Pearson, J. One domiciled in Canada dies intestate and 
without issue, leaving property in this State; the brother of 
the intestate receives the property from the administrator 
appointed here; is he liable for the tax imposed by our 
statute ¢ 

The act provides, sec. 1: “A tax of one per centum shall 
be levied and collected upon the value of all real estate 
descended or devised to collateral kin. See. 2. A tax of one 

per cent. shall be levied and collected upon the value 
(52) of all personal property or goods bequeathed to 

strangers or collateral kindred, or which shall be dis- 
tributed to or amongst the next of kin of any intestate, when 
such next of kin are collateral relations of such intestate.” 
I will venture the assumption that the first impression made 
by these words upon any one is that it was the intention of 
the Legislature to impose a tax on all rea] and personal estate 
situate in this State which, upon the death of the owner, 
passes to strangers or collateral kindred. The object of taxa- 
tion is to support the government, by which laws are made for 
the protection of persons and proverty. Of course the per- 
sons and property protected ought to pay the expenses of 
the government. It is seen at once that the persons who live 
in this State and the persons and property protected by our 
laws are consequently the legitimate subjects of taxation. 

The impression that it was the intention of the Legislature 
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to impose a tax upon all real and personal estate situate in 
this State which, upon the death of the owner, passes to 
strangers or collateral kindred is aided by the consideration 
that in regard to property situate here we have the means of 
enforcing the payment of the tax, whereas, property situate 
out of the State is beyond our reach, and there is this further 
consideration: If the property of one of our own citizens, 
which is situate here and passes to strangers or his collateral 
kindred, is subject to a tax because of the protection it 
receives under our laws, why should not the property ot 
one who has his domicile abroad but whose property is situate 
here, is protected here and is administered here, and passes 
by force of our laws, be subjected to a like tax? 

When the question was first opened these views made so 
strong an impression upon my mind in favor of construing 
the statute so as to include all property situate in this State 
that I confess I imagined little could be said in favor of any 
other construction ; but the very elaborate argument of Mr. 
Moore showed that much could be said on the other side; 
that the Courts in England, after half a dozen conflicting 
decisions, the first establishing the construction by which to 
include all property situate in England, have finally, 
in the case of Thomson v. Lord Advocate, 12 Clark ( 53 ) 
and Finnelly, 1, by a solemn decision of the House 
of Lords, overruling the decision of the Courts of Scotland 
and all of the English cases by which the statute was made 
to include all property situate in England, settled upon the 
construction that although in regard to real estate and legacies 
charged on real estate the situs of the property is to govern, 
yet in regard to personal property the domicil of the owner 
at the time of his death is to govern; so as to exclude property 
of one domiciled abroad and to include personal estate of 
one domiciled in England, even extending to property in the 
funds of Russia, France, Austria and America. In re Er- 
win, 1 Cr. and Jerv., 151; 1 Tyr., 92. The conflict among 
the English cases and the fact that the latest cases adopt the 
principle of construing the statute, so far as it concerns per- 
sonal estate, with reference to the domicil of the owner, to the 
exclusion of the princivle of construing the statute, both as 
regards personal or real estate, with reference to the situs of 
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the property, induced this Court to take an advisarz, the ques- 
tion being a very grave one, 

After devoting to the question much consideration we are 
satisfied that the true principle, both in regard to personal 
and real estate, is the situs of the property, and that the prin- 
ciple by which a distinction is made between personal and real 
estate, so that in regard to the former a construction depend- 
ing upon the domicil of the owner is adopted, is based upon 
a fiction which has no application to “questions of revenue.” 
The construction which adopts the situs of the property is 
first suggested to the mind and is yielded to at once, because 
it is based upon a fact; the property is here, it is protected 
and passes by force of our laws. The construction which 
adopts the domicil does not suggest itself, and the mind will 
not entertain it except after a long argumentation and much 
ingenious and refined reasoning because it is based upon a 
fiction. This makes it necessary to inquire to what extent the 
original object for adopting the fiction will justify its being 
carried. 

In the case of Thomson, cited above, Lord Campbell evi- 

dently yields his first impression in favor of the prin- 
( 54) ciple of the situs of the property with some hesitancy, 

and feels called upon to use these very striking words: 
“At the same time, my Lords, I believe that if the Chancellor 
of the Exchequer, "who introduced this bill into Parliament, 
had been asked his opinion, he would have been a good deal 
surprised to hear that he was not to have his legacy duty on 
such a fund as this, where the testator was a British-born 
subject, and had been domiciled in Great Britain, and had 
merely acquired a foreign domicil, and had left property that 
actually was in England or in Scotland at the time of his 
decease. The truth is, my Lords, that the doctrine of dom- 
icil has sprung up in this country very recently, and that 
neither the Legislature nor the Judges, until within a few 
years, though much of it; but it is a very convenient doc- 
trine ; it is now well understood, and I think that it solves the 
difficulty with which this case was surrounded. The doctrine 
of domicil was certainly not at all regarded in the case of 
the Attorney-General v. Cockrell, nor in that of the Attorney- 
General v. Beatson. If it had been the criterion at that time 
there would have been no difficulty at all in determining this 
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question; but now, my Lords, when we do understand this 
doctrine better than it was understood formerly, I think that 
it gives a clew which will help us to a right solution of this 
question.” This doctrine of domicil, which neither “the Leg- 
islature nor the Judges, until within a very few years, thought 
much of, and is a very convenient doctrine and is now well 
understood,” was, it seems, first advanced and adopted In re 
Erwin, where one domiciled in England had funds in Russia, 
France, Austria and America, and the domicil being adopted 
as the basis of the construction of the statute in that case, 
where the revenue was much increased by it, the same prin- 
ciple was of course carried out Jn re Bruce, and in Thomson 
v. Lord Advocate, where the revenue was diminished. But 
in all the cases the question is treated as one affecting the 
public’ revenue. It is a probable supposition that in England 
for every dollar having its situs there but owned by one dom- 
iciled abroad there are one hundred dollars having its situs 
abroad but owned by one having his domicil there; so, on 
the score of revenue alone, the consideration for adopt- 

ing the principle of the domicil rather than that of ( 55 ) 
the situs of the property was one hundred to one. In 

this State such is not the case. There is no great difference 
between the amount of property here owned by persons domi- 
ciled abroad and the amount of property out of the State 
owned by persons domiciled here; so, upon the score of reve- 
nue, the consideration is equal on both sides and the question 
is left open, and is to be decided upon principles of law and 
reason applicable to the construction of statutes unaffected 
by the course of decisions in England, except so far as they 
involve principles of law and are sustained by the reason of 
the thing. No one can read the opinion delivered before 
the Lords in the case of Thomson v. Lord Advocate, which 
is the case in which the principle of the domicil is finally set- 
tled, without being struck with the fact that there is, through- 
out, a marked paucity of reasoning. The amount of it is this: 
the very general words of the statute, “every legacy given by 
any will or testamentary instrument of any person,” must of 
necessity receive.some limitation in their application, for they 
cannot in reason extend to every person everywhere. The 
principle of domicil, which is a well-known and fixed princi- 
ple in reference to the distribution of the personal estate of 
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deceased persons, offers a very convenient general rule by 
which to put a limitation upon the generality of the words; 
therefore, it ought to be adopted as the rule of construction. 
It is true the words are very general and there must be some 
limitation, for they are broad enough to include not only 
“every person everywhere,” but “everything everywhere,” 
and they must be limited either by reference to the situs 
of the property or the domicil of the deceased ; but no reason 
is given, except that of convenience in its bearing upon the 
question of the public revenue, why the latter should be 
adopted and the former excluded; whereas, for the reason 
stated above, it seems to us the former is the most obvious, 
natural and proper principle by which to limit the generality 
of the words, 
The principle of the domicil, which is based on the fiction 
that personal property attends the person, and is to be con- 
sidered as being where the owner has his domicil, is 
( 56 ) adopted by the comity of nations in reference to the 
distribution of the personal estate of deceased persons; 
but it has no application where the rights of creditors are 
concerned. Story’s Confl. Laws, 354; Moye v. May, 43 
N. C., 131. It has no application to the property of living 
persons ; and in fact “the fiction” was only acted upon in the 
single instance above stated, until its new application in Eng- 
land to a question of revenue, where it is not pretended that 
it is called for by the comity of nations, which is the admitted 
ground on which its application to cases of distribution is 
based. So we have a new application of a fiction without 
the ground upon which its former very restricted application 
is based. The argument stands thus: when creditors are 
concerned, we will not adopt the fiction, although it is called 
for by the comity of nations; in regard to the disposition of 
the surplus, after paying debts, we yield to the comity of na- 
tions, because no one having a legal right is concerned in the 
question ; but in regard to a question of revenue, although 
if the application of the fiction was called for by the comity 
of nations, we are justified in not yielding to it, because the 
sovereign would be considered as a creditor, we will adopt 
the fiction, notwithstanding the comity of nations has no 
bearing upon it! It is, therefore, clear that the application 
of the fiction to cases of revenue is not only new, but must 
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be put on some ground entirely different from that on which 
it has so long been applied to cases of distribution; and the 
only new ground that can be suggested for this new applica- 
tion of the fiction is that it will increase the revenue and be 
a convenient rule of construction, and is not forbid by comity. 
Suppose a tax is imposed upon all the horses of every person, 
will the words be restricted by the situs of the property, or 
by the domicil of the owner? Must a tax be paid for every 
horse in the State, without reference to the domicil of the 
owner, or must a tax be paid for a horse in Canada because 
his owner lives here, and a horse here be exempt because 
his owner lives in Canada? Suppose a tax is imposed upon 
all gifts of personal property by any person, and one domi- 
ciled in Canada make a gift of a horse in North Carolina, 
can it be that the tax would not be payable? and that 

if one domiciled in North Carolina should make a ( 57 ) 
gift of a horse in Canada, the tax must be paid ? 

But it is said that the principle of the domicil is not 
applied to the property of living persons. That is true, and 
it is also true that it has not heretofore been applied except to 
the disposition of the surplus personal estate of deceased per- 
sons, and the reason is obvious. The notion upon which the 
principle of the domicil is based, that personal property at- 
tends the person and is where the owner lives, is a mere fic- 
tion and its very restricted application rests upon the comity 
of nations; but in collecting debts and taxes we must pro- 
ceed upon the fact and consider the property as being where 
it actually is; in other words, the sztus of the property must 
be the governing principle. 

I have not referred to those portions of the opinion deliv- 
ered in Thomson v. Lord Advocate which rest upon the 
mere words of the English statute so far as they seek to sus- 
tain the distinction between the probate duty and the legacy 
duty ; they are immaterial. 

So far as they seek to sustain the construction adopted by 
reference to the letter of the statute, they have no weight; for 
without saying there is any substantial difference between 
that statute and ours, the words uscd are entirely different. 

It is said that letters testamentary or letters of adminis- 
tration granted by our Courts, where the deceased had his 
domicil abroad, are ancillary or secondary ; that the property 


55 





IN THE SUPREME COURT. 


ALVANY v. POWELL. 

situated here is not administered by our laws, but by the 
laws of the domicil, and that the statutes should be so con- 
strued as only to embrace such property as is administered 
by our laws. This argument would have much force if the 
position upon which it is based were true; but it is not true 
to the extent required by the argument, and the learned coun- 
sel, although notified that the proposition was not assented to, 
was unable to produce any authority for it, and was forced 
to rely on the fact that such administrations are spoken of 
in the books as ancillary or secondary in general terms. It 
is evident that these terms are used simply to express the 
idea that the usual course, in case of a will, is for the execu- 

tor, in the first place, to offer it for probate, and to 
( 58 ) take letters testamentary in the country of the domi- 

cil, and then to offer it for probate and take letters tes- 
tamentary in the country where the property is situate; and 
also the further idea that if a will be executed with the solem- 
nities required in the country of the domicil, it will be held 
valid by our Courts, although not executed with the solemni- 
ties required in reference to the wills of parties domiciled 
here, and that after the debts are paid, in the disposition of 
the surplus, our Courts, from comity, adopt and act upon the 
laws of the country of the domicil, as our law in reference to 
the particular case, so as to hold those entitled who would be 
entitled according to the law of the country of the domicil ; 
but all this is very far from reaching the proposition that 
the property is not administered under the authority of our 
Courts, and by our law. It is clear that the authority to act, 
the letters testamentary or of administration by which the 
property is collected and reduced into possession, must be 
granted by our Courts. It is also clear that the debts must 
be paid according to the priority established by the general 
law, and that in regard to the rights of creditors, we refuse 
to adopt, as a special law for the particular case, the law 
of the country of the domicil: and it is also clear that in the 
payment of legacies and the disposition of the surplus our 
Courts consider those entitled who are so according to the law 
of the country of the domicil. So the only question is, does 
this sustain the position that this surplus is not administered 
under the authority of our Courts, and by our laws? Cer 
tainly it is administered under the authority of our Courts, 
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and it is equally certain that to all intents and purposes it is 
administered by our laws. The idea that our Courts admin- 
ister the laws of another country is a novel one, but the prin- 
ciple that in particular cases our Courts will adopt and act 
upon as our law the laws of another country is a familiar 
one, and is well settled according to the comity of nations in 
reference to the disposition of the property of deceased per- 
sons, who have a foreign domicil ; upon the ground that if one 
makes a will which he believes to be valid, because executed 
according to the laws of his country, it would be hard 

to disappoint his intentions by refusing to recognize ( 59 ) 
it as valid in the country where his property may hap- 

pen to be at the time of his death. Or if one dies intestate, 
under the belief that his property will belong to certain of 
his kindred, because such is the law of his country, it would 
be hard to disappoint his expectations by enforcing the gen- 
eral law of the country where the property happens to be, 
instead of adopting for his special case the law of his country. 
When the English Courts adopted the law merchant it could 
not be said they administered the law of the Romans. When 
we adopted the law of England we made it our Jaw; so when 
we adopt the law of a foreign country for special reasons ap- 
plying to a particular case it is our law. 

To test this question: If the person appointed executor 
qualified in the country of the domicil and then comes here 
and qualifies, collects the property, pays off the debts and 
the legacies out of the property which he gets here, the fact 
that he administers under our laws may not be so strikingly 
obvious. But suppose he does not qualify here and letters of 
administration with the will annexed are granted by our 
Courts to another person, can such administrator rightfully 
pay over the property to the executor and trust to him to 
pay the debts or legacies? He cannot; but is bound to pay 
to the extent of the assets all creditors and legatees who apply 
within a reasonable time, no matter where they reside, and 
cannot relieve himself from liability to them by proof of his 
having handed over the assets to the executor, because being 
appointed by our Courts to administer, he is bound to do so; 
paying debts according to the general law, and legacies accord- 
ing to the special law adopted in reference to that particular 
case; and cannot excuse himself by saying that his appoint- 
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ment was ancillary or secondary, After paying debts and 
legacies, if there be no residuary legatees, he must pay the 
balance to the executor, provided he is entitled to it accord- 
ing to the law of the country of the domicil; but if he is not 
so entitled the administrator must see to it and pay to the 
persons who are entitled according to the law of the domicil, 
which is our law in reference to that particular case. In case 

of intestacy after paying the debts, an administrator 
( 60 ) appointed here has no right to hand over the surplus 

to the administrator appointed in the country of the 
domicil, and trust to him to pay it over to the next of kin 
or person entitled to it according to the law of the domicil. 
Our Courts require the administrator to give a bond and 
security, and protect the rights of the persons so entitled as 
rights existing and enforceable under our laws; and the ad- 
ministrator of the domicil has no right to demand the fund 
unless he is the person entitled to keep it, according to the 
laws of the domicil. Sto. Confl. Laws, 423, see. 513; Hyman 
v. Gaskins, 27 N. C., 267. These positions are all well set- 
tled and prove conclusively that the position as contended for 
in the argument is not true. 

As the property situated here belonging to a foreigner is, 
after his death, protected and administered by our laws, 
there is the same reason for enforcing a tax upon it as upon 
the property of our own citizens, under similar circumstances, 
and the statute should be so construed as to include both. 

We have considered the question without making any dis- 
tinction between the case of a will and one of intestacy, be- 
cause our statute makes none and puts both upon the same 
footing. 

But it is proper to remark in reference to the case of 
Thomson v. Lord Advocate, which was mainly relied on, that 
is in the case of a will, and ours is one of intestacy, and a 
marked difference is made in the books betwen the two cases. 
An executor derives his authority and rights under the will, 
and they are recognized by the comity of nations beyond the 
jurisdiction of the Courts of the country of the domicil. But 
an administrator derives his authority and right from the 
Court by which he is appointed, and they are necessarily con- 
fined to the limits of the jurisdiction of the Court under 
whose appointment he acts; this might in England furnish a 
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ground for distinguishing a case of intestacy from that of a 
will; of course the decisions in reference to legacies cannot 
be direct authority in a case of intestacy. 

It is also said that the next of kin in Canada might have 
come here and collected the assets without administering, 
and therefore the statute does not armly, as the act of 
administering was unnecessary, or only made so by ( 61 ) 
the refusal of debtors of the intestate to pay without 
suit. The position upon which this argument is based is not 
true; the next of kin, whether residing in Canada or here, 
has no rights except such as are derived from an administra- 
tor appointed here, and the debtor of the intestate could not 
rightfully pay either to the next of kin or even to an adminis- 
trator appointed in Canada, and such payment would not 
protect him against the action of one afterwards appointed 
administrator here. So the appointment of an administrator 
by our Courts was not only proper but necessary. Stamps v. 
Moore, 47 N. C., 80. 

In the case of bona notabilia, where the comity of nations 
is not concerned, the English Courts do not act on the fiction 
that the property attends the person, for the fact of its being 
situate in more than one diocese ousts the jurisdiction of the 
ordinary and vests it in the metropolitan. The administrator 
here proceeds, in the same manner as if the domicil was here, 
to administer the assets by paying debts and disposing of the 
residue; with respect to debts, he is governed by the general 
law ; in disposing of the residue he is to pay it to the person 
entitled, and the only difference is that in ascertaining who 
are entitled he is governed, not by the general law, but by a 
special law which holds those persons to be entitled who 
would be entitled according to the law of the country of the 
domicil, if the property was situate there. 

There is another view of the subject which is equally con- 
elusive in favor of fixing the construction by reference to the 
situs of the property. One dies domiciled in England leaving 
a will; the executor qualifies there and exhausts the assets 
there in the payment of debts; an administrator with the will 
annexed is appointed here, collects the assets that are here and 
exhausts them in the payment of legacies as he is bound to 
do; how can the Courts of England enforce the payment of 
the legacy duty? The executor is not bound, for he had no 
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right to demand or receive the assets here, which were duly 
administered by one who is not within reach of the English 
Courts; and yet, such is the result of the construction 
( 62 ) by which it is held that that property here is liable 
for the legacy duty, because the domicil was there, and 
e converso, that the property there is not liable when the domi- 
cil is here. The exception to the Commissioner’s report over- 
ruled. Decree. 


Cited: Stamps v. Moss, 47 N. C., 82; Drake v. Merrell, 
Ib., 373; State v. Brim, 57 N. C., 301; Jones v. Gerock, 
59 N. C., 193; State v. Brevard, 62 N. C., 142; Redmon v. 
Comm’rs., 87 N. C., 123; Medley v. Dunlap, 90 N. C., 528; 
Bain v. R. R., 105 N. C., 365. 


Dist.: Pullen v. Comm’rs., 66 N. C., 363. 








JOS. MASTERS and others v. F. J. PRENTISS and others. 


A Court of Equity will not entertain a bill for a discovery which seeks 
to set aside a prior deed of trust on account of usury, 


Arprat from the Court of Equity of Craven County, at 
Fall Term, 1854. 


Donnell and J. W. Bryan, for the plaintiffs. 
J. H. Bryan, for the defendants. 


Nasu, C. J. The bill seeks to set aside a conveyance made 
by the defendant, Prentiss, to the defendant, Moore, upon 
the charge that it is usurious, and for that purpose calls upon 
Moore for a discovery. To this portion of the bill the defend- 
ant, Moore, opposes a demurrer upon the ground that by the 
known and settled “rules of this honorable Court no person 
is or ought to be compelled to set forth or discover any mat- 
ter or thing which doth or may subject him to any pains or 
penalties or forfeitures whatever.” The demurrer must be 
sustained. The right of a court of equity to enforce a dis- 
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covery lies at the foundation of its general power, differing 
from a court of law in administering justice between the 
parties before it, it constrains a defendant to bear witness 
against himself, and it provides for the defendant the right 
to put the plaintiff on the stand by a cross-bill, and to require 
of him a ‘like discovery were needed. But in requiring a 
discovery this Court does not depart from the general policy 
of the law. It will not require a defendant to answer ques- 
tions or make discovery of matters tending to criminate him- 
self, or to expose him to a penalty or a forfeiture. The first 
maxim on this subject stated by Mr. Adams, page 3, is “that 
no man need discover matters tending to criminate himself 
or to expose him to a penalty or a forfeiture. He has a right 
to refuse an answer, not only to the broad and lead- 

ing fact, but as to any incidental fact which may form ( 63 ) 
a link in the chain of evidence, if any one should 

choose to indict him.” If the objectionable matter appears 
upon the face of the bill, the defendant, as he has done in this 
case, may demur, as if it alleges an usurious contract, etc. ; if 
it does not so appear, he may avail himself of the objection 
by plea; and if the facts are of such a nature as to exclude 
both a demurrer and a plea, he may obtain the defence in 
his answer. The protection does not extend to frauds. 
Adams’ Eq., 4. The bill charges that the deed of trust made 
by the defendant Prentiss to the defendant Bishop in trust 
for the benefit of the defendant Moore, and dated 30 Septem- 
ber, 1848, and prior to the one made by said Prentiss to 
Joseph Masters in trust for the plaintiff, was usurious, and 
seeks to set it aside. 

The bill, then, is open to the objection stated in the demur- 
rer: it seeks a discovery from the defendant Moore of facts 
which, if true, subject him to a forfeiture of the preference 
given to him by the deed of trust to Bishop. In that deed of 
trust he has an interest for the security of the debts enumer- 
ated in it as due to the defendant by Prentiss. He is not, by 
the rules of equity, bound to make any discovery, and his 
demurrer is sustained and the interlocutory decree affirmed. 

Decree below affirmed. 
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MARTHA TURNAGE and others v. CHARLES GREENE. 


1. Where the right of a cestui qui trust to a trust estate is immediate 
and absolute, there being no ulterior limitation, and no continuing 
duty to be performed with it by the trustee, the Court will decree 
the legal estate to be conveyed to those entitled. 


2. The Court will not allow a trustee to charge five per cent. for receiv- 
ing and paying over dividends on bank stock. 


Cause removed from the Court of Equity of Prrr County. 

Benjamin Briley, among other things, bequeathed as fol- 
lows: 

“Item 6.—All my bank stock I give in trust to my friend, 
Charles Greene, for the use and benefit of my several heirs, 

namely, Martha Turnage, etc. (naming them), making 
( 64) in all ten shares. It is my will and desire that my 

said trustee shall only receive the dividends accruing 
from said banks for the space of twenty years, and not to 
touch, sell or dispose of, in any way, the original amount in 
said banks invested during that time, unless the bank or banks 
should sooner wind up its concerns; in that event I wish him 
to receive both principal and the dividends and pay them 
over to my several heirs as above directed. I wish my trustee 
to distribute the dividends as soon as he receives them, as 
directed above, to each of my children one-tenth part, and to 
the children of Bennet Briley one-tenth part, and to the chil- 
dren of Jesse Briley by his first wife one-tenth.” 

The administrator, with the will annexed, assigned the bank 
stock owned by the testator to the defendant, who is the trus- 
tee mentioned in the will, which has stood in his name ever 
since. He has received the dividends arising on the stock, 
and has offered to pay the same to the plaintiffs, who are the 
legatees mentioned in the above extract, deducting five per 
cent. on such payments. 

The plaintiffs, in their bill, object to the commission 
charged, and pray that the defendant shall be decreed to 
assign the bank stock directly to them, and that he account 
and pay over to them such sum as may be in his hands in the 
way of dividends. 

The defendant, answering, admitted the facts above stated, 
but insisted that he was entitled to five per cent. commissions. 
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The cause was set for hearing upon the bill, answer and 
exhibit, and removed to this Court. 


Rodman, for the plaintiff. 
Attorney-General, for the defendant. 


Barrier, J. The question presented by the pleadings is 

fully answered by the case of Jasper v. Maxwell, 16 N. C., 
357, which, in several respects, is very much like the present. 
In that case one Stephen Outerbridge bequeathed as follows: 
“Whereas, I leave fifty shares in the bank of the State of 
North Carolina (naming twenty-six shares in other banks), 
it is my will that my daughter, Sarah M. Fenner, shall 
have the profits arising therefrom during her natural ( 65 ) 
life, or until the charters of the said banks may expire. 
I do, therefore, by these presents, leave the said seventy-six 
shares in trust with my executors, and I do hereby authorize 
them to take charge of the said bank stock and draw the divi- 
dends as they shall become due and payable, and the divi- 
dends, when drawn by my executors, shall be paid over to my 
daughter, the said Sarah M. Fenner, for her use and comfort. 
Whenever. the charters of the said banks shall expire (if they 
shall not again be renewed) I do then give and bequeath the 
said seventy-six shares to my said daughter, to her and her 
heir forever.” 

Sarah M. Fenner, the daughter, was then a widow, but 
afterwards married and died, and her husband took out let- 
ters of administration upon her estate and filed a bill against 
the executors to have the bank stock transferred to himself. 
The Court said: “The bank stock is bequeathed to the execu- 
tors in trust to receive the dividends as declared and pay them 
over to the testator’s daughter during her life, or until the 
charters expire, and upon that event (unless the charters 
should be renewed) the stock itself is given to the daughter. 
In her, then, are united the present right to the whole profits 
and the absolute ultimate dominion, which gives as perfect a 
property as is known to the law. The cestui qui trust can 
call for the legal estate at her will. It is not like the case of 
a bequest in trust for the maintenance of another. There the 
trustee must retain the property in order to provide out of the 
profits for the support of the object of the testator’s bounty. 
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He must keep the fund in his own hands, lest it be wasted. 
But here the fund is to go (eventually) directly to the daugh- 
ter, and in the meanwhile the whole profits, not as a mainte- 
nance to be provided by the executor, but as a general pecu- 
niary legacy.” These remarks are directly applicable to the 
case before us, where a present right to the whole profits, as 
well as the absolute ultimate dominion of the bank stock, are 
given to the legatees, and they are therefore entitled to have 
a transfer of the stock made tothem. The rule would be dif- 
ferent and the cestui qui trust would not be entitled to call’ 
for the legal estate if, from the nature of the trust, their 

ownership were not immediate and absolute, and it 
( 66) would defeat or put it into their power to defeat or 

endanger a legitimate ultimate limitation of the trust 
property. Dick v. Pitchford, 21 N. C., 480; Battle v. Pet- 
way, 27 N. C., 576. See, also, Hill on Trustees, 278; 1 Cru. 
Dig. Tit., 12, ch. 4, sec. 6. 

The result is that all the plaintiffs except the infants are 
entitled to a decree that the defendant shall transfer to them 
the shares of the bank stock given to them under the will of 
the testator. The defendant must still retain the shares be- 
longing to the infants upon the trust declared for them in the 
will. 

It is proper that this Court should declare that it would not 
sanction a charge by the trustee of five per cent. commissions 
for simply receiving and paying over the dividends of the 
stock. 

PER CURIAM. Decree accordingly. 


Cited: Johnson v. Prairie, 91 N. C., 162; McKenzie v. 
Sumner, 114 N. C., 428. 
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SETH WINDLEY v. McGILLVARY BARROW. 


Where eight witnesses swore that an actual partition cannot be made 
of land, without injury to all the parties, and six witnesses said 
they think it could be divided if laid off in a particular way, with- 
out prejudice to the whole, the Court ordered a sale. 


Aprrrat from a decree of the Court of Equity of Beaurort 
County at the Fall Term, 1854, by his Honor Judge Caldwell, 
ordering a sale of the premises. 


Stubbs, for the plaintiff. 
Rodman, for the defendant. 


Nasu, ©. J. The petition is for the sale of a tract of land 
described in the pleadings. The defendant opposes the sale 
as being unnecessary, and avers that it can be divided with- 
out injury to the interests of the other parties concerned. 


Prima facie, each party interested in a tract of land is enti- 
tled to an actual partition, and it is incumbent on him who 
asks for a sale to show that his interest will be promoted by it 
and that no loss will be worked by it to any other party. 
Davis v. Davis, 37 N. C., 607. 
The laboring oar, then, is upon the plaintiff, and we 

are of opinion that he has succeeded in showing that a ( 67 ) 
sale is more to the interest of the parties concerned 

than a partition would be. The contest in the case arises from 
the claim set up by the defendant, who has transferred his 
share, one-sixth, to a man by the name of John W. Linton, 
and for whom he defends the suit, that it will be more bene- 
ficial to his, the said Linton’s, interest to have the land divided 
than sold. The reason assigned is that Linton owns a tract 
of land adjoining that in question, and it will be to his 
interest to have his one-sixth of the land laid off to him 
adjoining his tract. In the Court below a reference was made 
to the Master to take testimony and report whether or not the 
interest of the parties will be promoted by a sale. <A report 
has been made, and the Master is of opinion, from the evi- 
dence, that it will be to the interest of all parties to have the 
land sold. The testimony upon which his opinion is founded 
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is reported by him and fully supports it. Exceptions are 
filed, none of which ean avail the defendant. The case was 
argued before us as if Linton were the real defendant, and 
upon that ground we are willing it should be considered, 
although he is no party to the record. The whole of the testi- 
‘mony was with a view to that state of the case. Eight out 
of the fourteen witnesses concur in the opinion that an actual 
partition cannot be made without injury to the whole of the 
parties, and the six witnesses introduced by the defendant 
say that if the one-sixth claimed by the defendant is laid off 
along Linton’s line that the land may be divided without 
injury to the other parties. Mr. Latham, the surveyor, thinks 
that the sixth so laid off would be injurious to the rest. All 
the witnesses unite in stating that nearly the whole of the 
woodland not embraced in the widow’s dower lies along the 
Linton line and would be embraced in the one-sixth laid off 
as the defendant desires, and represent the whole land, with 
some exceptions, as being poor and bare of wood. The claim 
by the defendant is a singular one, and it is manifest it can- 
not be allowed without injury to the value of the remaining 
portions. In cases of partition a court of equity does not act 
merely in a ministerial character, but it administers 
( 68) its relief ea equo et bono, according to justice and 
equity, between the parties. Thus, if improvements 
have been made by one tenant-in-common on the land, a suit- 
able compensation will be made him, upon the partition, or 
the portion on which the improvement has been made will be 
assigned him. 

So, also, equity may assign to the parties respectively such 
parts of the estate as will best accommodate them and be of 
most value to them with reference to their respective situa- 
tions in relation to the property before partition. Story Eq. 
Jurisprudence, sec. 656b, 655. The object is to do equal jus- 
tice to all the parties. But this case calls for no such exer- 
cise of equity jurisdiction; it presents the case of one of 
the parties in interest claiming to have his portion laid off in 
a particular way, to the manifest injury of the value of the 
rest of the land. This would be anything but justice to the 
other tenants-in-common. 

From the testimony on file we are satisfied, in order to do 
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justice between the parties, the land ought to be sold. The 
exceptions are overruled and the report confirmed. 

There is no error in the decree appealed from. 

PER CURIAM. Decree affirmed. 





JAMES JOINER, Admr., v. NOAH JOINER and others. 


1. A true and certain description of a slave by name in a will cannot be 
obviated by a further and unnecessary description which is untrue. 


2. Where a will contains a clear and unambiguous disposition of prop- 
erty it shall not be allowed to be revoked by a doubtful expression 
in a codicil. 


3. As a general rule, children of a woman slave, born after the making 
of a will, do not pass under a bequest of the mother, but if it is 
manifest from the will itself that such issue was intended to pass, 
it will be so declared by the Court, and such intention may be mani- 
— by a codicil as well as from something appearing in the will 
itself. 


CausE removed into this Court from the Court of Equity 
of Prrr County, Fall Term, 1854. 

The bill was filed by the administrator with the will 
annexed of John Joiner, to obtain a construction of the ( 69 ) 
will. The clauses upon which the several questions 
arise are as follows: 

“I give to my. three grandsons, John H. Hines, Robert 
Hines and Amos Hines, the children of my daughter, Patsey 
Hines, a certain tract of land lying in the county of Greene 
(describing it). I also give to them the negro woman, Rachel, 
with all her children and grandchildren which were in the 
possession of their mother, Patsey Hines, at her death; also, 
I give to the aforesaid grandsons the negro man, Willis, the 
negro woman, Hannah, and the boy, Urwin. 

“4th, I give to my son, Noah Joiner, all the negroes I have 
heretofore put in his possession, and add to them now the 
cooper, Joseph, the boy, Allen, and James.” 

Some three years after the execution of this will the testa- 
tor made the following additional clause: 

“First. I do give to my son, George Joiner, the negro man, 
Charles. I do give to my son, Noah Joiner, the negro man, 
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Howard, and to my son, James Joiner, the negro man, Samp- 
son, and to my son John I do give the boy, Allen, who is 
beforementioned to my grandsons. It is my will, in the 
division of the negroes beforementioned to my grandsons of 
the negroes, that John Hines do have the negro man, Willis, 
and that Robert Hines have the boy, James, and that Amos 
Hines have the woman, Hannah, and her child and all other 
children she may have.” 

At the time of making this will and codicil the testator 
owned one negro man named Allen and two by the name of 
Jim, or James, and never owned any others bearing those 
names ; one of these latter two (James) was a valuable young 
man; the other James was very old, supposed to be near one 
hundred, and not only without value but an expense. 

There were, at the death of the testator, a number of valu- 
able slaves not specifically bequeathed, which were disposed of 
in a residuary clause. 

The bill alleges that there are difficulties in the way of 
making a settlement and final disposition of the property in 
his hands, growing out of the apparent contradictions in 

several of the bequests and the conflicting claims made 
(70) upon him in consequence thereof. He represents in 

his bill that John claims the boy, Allen, by virtue of 
the additional clause or codicil, who had been bequeathed to 
Noah in the body of the will, while Noah contends that the 
additional description of Allen as being one that had been 
given to his grandsons in the body of the will shows that 
Urwin was meant and not Allen, for that Urwin had been 
thus given, but not Allen. The bill suggests that John claims 
Urwin if Allen be decreed to Noah. 

Another difficulty is suggested in the plaintiff’s bill, which 
is that Robert Hines, one of the grandsons, claims James by 
force of the additional clause set forth above, while Noah says 
that he is entitled to hold James by force of the fourth item in 
. the will, for that the expression relied on is merely directory 
as to how a division shall be made of the property before- 
mentioned and given to the grandsons. 

The bill further suggests that under the additional clause 
of the will Amos Hines claims the child of Hannah which 
was born after the body of the will was executed but before 
the codicil, while the residuary legatees insist that, by a fair 
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construction of this clause, this child of Hannah belongs to 
them, for that the testator in this clause intended no new 
bequest to his grandsons, but only to make a division of those 
already given. 

The several defendants answer the bill and assert their 
several claims in the manner and for the reasons represented 
in the plaintiff’s bill, except that Noah sets up no claim to 
have Urwin in case Allen is taken from him. 

The cause was set for hearing on the bill, answers and 
exhibits, and sent to this Court by consent of parties. 


Stubbs, for the plaintiff. 
Biggs, Moore and Rodman, for the defendants. 


Battix, J. The addition which the testator made to his 
will in November, 1851, and which he calls an‘ “additional 
clause,” is undoubtedly a codicil. It was written more than 
three years after the will and was intended to alter it in cer- 
tain particulars. It comes, therefore, directly within the 


most approved definition of a codicil, which is “a sup- 
plement to a will or an addition made by the testator ( 71 ) 
and annexed to and to be taken as a part of a testa- 

ment, being for its explanation or alteration, or to make some 
addition to or subtraction from the former disposition of the 
testator.” 2 Black Com., 500; Williams Ex’rs, 8. 

In the construction of wills the leading and controlling 
object is to ascertain the intention of the testator; and in 
order to accomplish this purpose technicalities may be dis- 
regarded and irregularities of form overlooked. The same 
rule applies to a codicil, so far as the construction is confined 
to itself, but when taken in connection with the will to which 
it is annexed there is said to be a difference between incon- 
sistent provisions when found in the body of the will itself, 
and when in the will and codicil, arising from the fact that in 
the former case both provisions have effect from one and the 
same act of publication, while in the case of the will and codi- 
cil the provisions contained in the codicil necessarily modify 
or revoke those inserted in the will. Green v. Lane, 43 N. C., 
70; 8. ©, 45 N. C., 102. Mr. Jarman, in his treatise on 
wills, says that “numerous are the questions with regard to 
the extent to which a codicil affects the dispositions of a will 
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or antecedent codicil and which are commonly occasioned by 
the person framing the codicil not having an accurate knowl- 
edge or recollection of the prior testamentary paper.” “In 
dealing with such cases it is an established rule not to dis- 
turb the dispositions of the will farther than is absolutely 
necessary for the purpose of giving effect to the codicil.” 
“Another principle of construction is that where the will 
contains a clear, unambiguous disposition of property, real or 
personal, such a disposition is not allowed to be revoked by 
doubtful expressions in a codicil.” See Jarman on Wills, 
160 and 165. These propositions are supported by numerous 
authorities, and the principles which they announce will be 
found to afford material aid in clearing up the difficulties sug- 
gested by the pleadings in this case. 
1. The first question is raised by the conflict between the 
will and codicil with regard to the bequest of the 
(72) “negro boy, Allen.” The testator had but one negro 
boy of that name, and by his will he gave him, “in 
express terms, to his son Noah; whereas in his codicil he says, 
“to my son John I do give the negro boy, Allen, who is before- 
mentioned to my grandsons.” The defendant John claims 
Allen under this bequest in the codicil, while Noah contends 
that the express gift of the boy to him by the will is not 
revoked, because he is described as having been given to his 
grandsons, which shows that the testator made a mistake, and 
it is apparent that he intended to give to his son John the boy, 
Urwin, who was mentioned to his grandsons. We are saved 
the necessity of discussing this question upon principle, be- 
cause it has been frequently discussed before and is settled 
by authority in favor of John. It is a clear case for the 
application of Lord Bacon’s rule that veritas nominis tollit 
errorem demonstrationis: the true and certain description of 
the boy, Allen, by his name cannot be weakened by the fur- 
ther and unnecessary false description that he had been before- 
mentioned to his grandsons. Proctor v. Pool, 15 N. C., 370; 
Simpson v. King, 36 N. C., 11; Ehringhaus v. Cartwright, 
0 N. C., 39; Barnes v. Sims, 40 N. C., 392; Thomas v. 
Thomas, 6 Term, 671; Goodtitle v. Southern, 1 Maul. & 
Selw., 299. 
The bill suggests that in the event the Court shall decide 
that the defendant John is entitled to the boy, Allen, then the 
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defendant Noah will claim that he is entitled to Urwin in his 
stead, but the answer of this defendant sets up no such claim; 
but if it did there would be no pretence for it. 

2. By one clause of his will the testator gave to his son 
Noah, among other slaves, “the boy, Allen, and James.” In 
the preceding clause he had given to his three grandsons, 
John H. Hines, Robert Hines and Amos Hines, among other 
slaves, “the negro man, Willis, the negro woman, Hannah, and 
the boy, Urwin.” In his codicil he declares that “it is my 
will, in the division of the negroes beforementioned to my 
grandsons of the negroes, that John Hines do have the negro 
man, Willis, and that Robert Hines have the boy, James, and 
that Amos Hines have the woman, Hannah, and her child and 
all other children she may have.” ‘The testator had but one 
negro boy named James, but he had a man of that 
name nearly a hundred years old, who was not only of ( 73 ) 
no value but actually expensive. At the date of his 
will the woman, Hannah, had no child, but she had one born 
after the making of the will and living at the date of the 
eodicil. The defendants, Noah Joiner and Robert Hines, both 
claim the boy, James, the former by the bequest in the will, 
and the latter under the codicil. The defendant Noah insists 
that the express legacy in the will to him is not revoked by 
the codicil, because the latter does not propose to give anything 
to the grandsons, but only divides among them what had been 
already given by the will, and that the name of James was 
manifestly inserted by mistake instead of Urwin, who was 
bequeathed to the grandsons and was not taken from. them. 
The defendant Robert contends that the terms of the codicil 
imported an express bequest of the boy, James, to him, and 
was therefore a revocation of that to the defendant Noah, if, 
indeed, the boy, James, was given to Noah by the will; but 
he insists that the James mentioned in the will was the old 
man James, and if so there was no conflict between the will 
and codicil. We certainly do not concur in the latter part of 
the construction contended for. A legacy imports a bounty, 
and we cannot for a moment believe that a father would mock 
his son by giving him as an apparent bounty an old negro who 
was then and might be for several years a burden to his owner. 
He would rather, in proper terms, have confided the old man 
to his care and have given at the same time the means for 
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keeping and providing for him. We say this without advert- 
ing to the fact that the term “boy” is applied to Allen, who is 
mentioned, in the same connection with James, and the term 
may therefore have been intended to apply to both. The 
other part of the construction insisted upon is not so free from 
doubt, but upon reflection we think that is against the claim 
of the grandson. The clause in question certainly does not 
purport to give any negro not given before, but, on the con- 
trary, provides for the division of the negroes “beforemen- 
tioned” among his three grandsons. James was not before- 
mentioned in the gift to his grandsons by the will, but the boy, 

Urwin, was. We think, therefore, that, taking the 
( 74) will and codicil together, there is an apparent mistake 

of James for Urwin, and that the latter passes to the | 
grandsons and the former does not, thus giving effect to the 
rule hereinbefore stated, “that where the will contains a clear 
and unambiguous disposition of property, real or personal, 
such a gift is not allowed to be revoked by doubtful expres- 
sions in a codicil.” 

3. Upon the construction which we have just adopted as 
the true meaning of the last clause of the codicil, the residuary 
legatees of the slaves contend that they are entitled to the 
child of Hannah, which was not born at the date of the will, 
and which they therefore contend did not pass under it by 
the bequest of Hannah to the testator’s grandsons. It is true 
that the general rule is that the bequest of a female slave, or 
of her and her increase, will not carry any child she may 
have between the publication of the will and the death of the 
testator. Stultz v. Kiser, 37 N. C., 538. But if there be any 
expression in the will showing an intention on the part of the 
testator that the child so born shall be included in the gift of 
the mother, then the legatee shall take it. Love v. Love, 40 
N. C., 201. Such intention might be shown in a clause of the 
will subsequent to that in which the gift was made, and we 
can see no reason why it may not be manifested in a codicil— 
one office of which, as appears from its definition, is to explain 
the will. According to this explanation, then, the defendant 
Amos Hines takes the child of Hannah as being included in 
the gift of the mother. 

A decree may be drawn declaring the rights of the parties 
in accordance with this opinion, and the costs must be paid 
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out of the assets in the hand of the plaintiff as administrator 
with the will annexed. 
PER CURIAM. Decree accordingly. 


Cited: Lowe v. Carter, post, 385; Pursell v. Long, 52 
N. G., 106. 








(75 ) 
GEORGE HURDLE and others v. JOSEPH B. OUTLAW, Admr. 


1. A bequest of “all my property of every description” to “my good 
friend and relative,” J. B. O., shows an intention to appoint “a uni- 
versal legatee,” and therefore, not only tangible property, but 
moneys, stocks, bonds and choses in action were held to pass by this 


bequest. 


2. The next of kin have no interest in slaves bequeathed to one to be 
emancipated, and cannot properly bring suit in regard to them in 
their own names. Only the State or the slaves themselves are 
interested in the question. 


3. Aliter, where slaves are bequeathed in secret trust to be held nomi- 
nally as slaves, but really as free persons. In such a case, the 
bequest would be void, and the next of kin might claim the slaves. 


Cause removed from the Court of Equity of ALamancr 
County, at Fall Term, 1854. 

The bill was filed by the plaintiffs as the next of kin of 
David Outlaw, deceased, alleging that he had made and pub- 
lished his last will and testament, which was solemnly admit- 
ted to probate and which is as follows: 


“It is my wish and desire that my good friend and relative, 
Dr. Joseph B. Outlaw, have all my property of every descrip- 
tion. Davip OvutLaw. 

“20 Dee., 1848.” 


And that the defendant took letters of administration with 
the will annexed of the said estate, and as administrator took 
possession of al] the estate of the testator, consisting of slaves 
and other personal property ; also that he took possession of a 
sum of money and the evidences of debt due the testator, con- 
sisting of bonds, notes, mortgages, certificates of stocks in 
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banking and other incorporated companies, and other choses 
in action, amounting to seventy-five thousand dollars. 

The plaintiffs, in their bill, insist that by a proper construc- 
tion of the will above set out, only the tangible property 
passed to the defendant, and that the moneys, bonds, stocks, 
choses in action and evidences of debt were not disposed of 
thereby, and that the same is distributable among the plain- 
tiffs as the next of kin of the deceased. 

The plaintiffs further allege that the debts against the estate 

have been paid off, and they pray that the defendant 
( 76) may be decreed to account and pay over to them the 
amount as to which the said David died intestate. 

The plaintiffs, in their bill, further allege that among the 
slaves bequeathed to the defendant there were two who were 
to be emancipated and set free; that the said David had, in 
his lifetime, often so declared, and that the defendant, shortly 
after the death of the testator, in a letter written to a friend, 
expressly admitted this to be the wish of the deceased, and 
therein promised to effectuate this purpose, but that since that 
time the defendant has made sale of one ‘of these slaves and 
received the value thereof in money. They allege their will- 
ingness that this slave may still be emancipated and that the 
defendant may be compelled to re-purchase him for that pur- 
pose, but they insist if this cannot be done, and this trust shall 
be considered by the Court as void, that he may be compelled 
to account for the value of these slaves to the plaintiffs. The 
bill also prays for general relief. 

To this bill there was a demurrer, alleging grounds appli- 
cable to the several aspects of the plaintiff’s claim—a joinder 
in demurrer—and the cause being set for argument, was trans- 
mitted to this Court by consent. 


Graham, for the plaintiffs. 
Moore, Miller and G. W. Haywood, for the defendant. 


Battie, J. An attentive consideration of the arguments of 
the counsel on both sides, and an examination of the authori- 
ties on which they respectively rely, have satisfied us that the 
demurrer is well founded and that the bill must be dismissed. 

In support of the construction of the will of David Outlaw, 
for which the plaintiff’s counsel contends, he relies mainly, if 
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not altogether, upon the case of Pippin v. Ellison, 34 N. C., 
61, recently decided in this Court. The question in that 
case arose upon the construction of the following clause in the 
will of John Wyatt: “I give and bequeath to Lydia Wyatt 
all the balance of my property during her natural life, and 
at her death it is my will and desire that the said property 
loaned to my said wife shall be sold by my executor, with the 
exception of one acre of land, and the money arising 

from the sale of said property to remain in the posses- ( 77 ) 
sion of my executor in trust for the benefit of my 
daughter, Keziah Roby,” ete. The Court said: “The ques- 
tion is whether the bonds, accounts and other choses in action 
passed under the above clause or were undisposed of and sub- 
ject to distribution. The word ‘estate’ has a broader signifi- 
eation than the word ‘property.’ The former includes choses 
in action ; the latter does not, and in reference to personalty is 
confined to ‘goods,’ which term embraces things inanimate— 
furniture, farming utensils, corn, ete., and ‘chattels, which 
term embraces living things—slaves, horses, cattle, hogs, ete. 
Nothing but personal property or goods and chattels could, at 
common law, be seized under a fi. fa. or be the subject of 
larceny.” 

As the testator uses the word “property,” choses in action 
are excluded, taking the word to have been used in its 
legal sense, and that such was his meaning is made still more 
manifest by the direction that all said property, at the death 
of his wife, shall be sold and the moneys arising from the sale 
applied,” ete. 

The counsel for the defendant contend that the restricted 
meaning which the Court applied to the word “property” was 
not necessary to the decision of the cause, as is apparent in 
the opinion itself, and therefore the case is not to be so highly 
regarded as an authority as a direct adjudication upon the 
very point would have been. The counsel then referred to 
several dictionaries and the text writers, and cited many cases 
to show that the word “property” has a much broader signifi- 
cation than was assigned to it by the Court in Pippin v. Elli- 
son, supra. Among these cases was that of Arnold v. Arnold, 
2 Mylne and Keene, 365 (8 con., ch. 36), in which it was 
held that a bequest of his “wines and property in England” 
passed the testator’s property in England of every description, 
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including money in the funds and at his banker’s, debts and 
arrears of a pension due to him, and was not confined to the 
property ejusdem generis with wines, as had been contended 
for by counsel. In delivering his opinion the Master of the 
Rolls, Sir Christopher Pepys (who was afterwards Lord 
Chancellor Cottenham) said, among other things: “The gift 
of the wines would not be limited by the occurrence of the 
subsequent word ‘property,’ which, be it observed, is 
( 78 ) as large and comprehensive a term as can possibly be 
used.” 

We do not feel ourselves called upon in this case to decide 
what is the true meaning of the term ‘property’ when used 
by a testator without any expression in the context to restrict 
or extend or in any way to modify it, because we all think 
that in the will under consideration the words “all my prop- 
erty of every description” were intended to convey everything 
of which the testator had the right to dispose. His purpose 
was to make his friend and relative, Dr. Joseph B. Outlaw, 
his “universal legatee,” giving to him whatever things he 
owned, whether real, personal or mixed, and whether in pos-* 
session or in action. Nothing less will satisfy the broad terms 
used, “all my property of every description.” 

The first part of the demurrer must therefore be sustained. 

Our opinion upon the question raised upon the second part 
of the demurrer is equally against the plaintiffs. They have 
no such interest in the emancipation of the slaves mentioned 
in the bill as will sustain a suit for that purpose in their 
names. Whether the emancipation of slaves, directed in a 
will or assumed upon a secret trust, is such a public charity 
as will be enforced by a proceeding in the name of the Attor- 
ney-Gencral of the State, or whether it is a right which the 
slaves themselves can enforce by a suit, are interesting ques- 
tions, which the present pleadings do not make it our duty 
to decide. 

It is quite certain that the plaintiffs cannot interfere in 
their own names. Had they charged as a fact in their bill 
that the defendant had taken the slaves upon a secret trust to 
permit them to remain in the State, nominally as slaves but 
really as free persons, then the bequest, if the charge were 
true, would have been void and the plaintiffs would have had 
such an interest in the slaves as would have entitled them to 


76 


















































N. C.] DECEMBER TERM, 1854. 





HuRDLE v. OUTLAW. 





an answer from the defendant. But no such allegation is to 
be found in the bill. The only charge on the subject of eman- 
cipation is of such a trust as we have already said the plain- 
tiffs have no right to enforce. In the case of Thompson v. 
Newlin, 41 N. C., 384, the Court say, with regard to such 
a trust, that the right of the next of kin would seem to 

be extinguished, “for it does not belong to them to ( 79 ) 
enforce it, nor does the breach of it work an injury to 

them, but only to the negroes or the State.” 

But it is argued for the plaintiffs that they have a right to 
an answer from the defendant to ascertain the nature of the 
trust, so as to see whether it is a void one or not. That might 
be so were there any allegation of any state of facts that would 
make the trust void. But such is not the case, and for that 
reason the second part of the demurrer must also be sustained, 
the result of which is that the bill must be dismissed, with 
costs. 


Pearson, J. It is not necessary for me to deliver an 
opinion in this case, as I fully concur in the decision upon 
the ground upon which it is put, 2. ¢., from the words of the 
will it was the intention of the testator to make the defendant 
his “universal legatee.” 

But as I delivered the opinion in Pippin v. Ellison, 34 
N. C., 61, and was guilty of uttering an “obiter dictum” by 
laying down a broader proposition than the decision called for 
(which I have always endeavored most studiously to avoid), 
it is not improper for me to refer to Campbell v. Smith, 10 
N. C., 590, where the decision is put on the word “property” 
per se, and, as used “in the Bill of Rights,” does not include 
debts and other choses in action. Henderson, J.: “A debt or 
duty is not property in the proper sense of the word, although 
to comply with the intent it is often so taken. Property is a 
thing over which a man may have dominion and power to do 
with as he pleases ; he may give, grant or sell it at his pleasure. 
A person has an interest in a debt or duty, but a property in 
a thing only, either natural or artificial. He cannot give or 
grant a debt or duty, because it is not property.” 

PER CURIAM. Bill dismissed. 


Cited: Webb v. Bowler, 50 N. C., 365; Bond v. Hilton, 51 
N. C., 181; Page v. Atkins, 60 N. C., 269. 
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( 80 ) 
ANDREW BAGGARLY v. ISHAM GAITHER and WILFRED 
TURNER. 


Where one, without notice of a prior equity, for a valuable considera- 
tion, obtains a transfer of a note as a security for debts due him, he 
may protect himself even after such notice, by taking an endorse 
ment of the note, thus acquiring a legal title in aid of his equity, 
and the two rights, thus united, will prevail in a Court of Equity. 


Cause removed from the Court of Equity of IrepEL. 
County, at Spring Term, 1854. 


Boyden, for the plaintiff. 
HI. C. Jones, for the defendants. 


Pearson, J. In February, 1847, the plaintiff bought of 
the defendant Gaither a tract of land, for which he gave his 
note, payable twelve months after date, for $173.50. In July, 
1847, Gaither, by an instrument in writing, transferred the 
note to the other defendant, Turner, as security for the 
amount which Gaither then owed Turner and for the amount 
that Turner was liable for as the security of Gaither. 

In October, 1847, Gaither regularly assigned the note to 
Turner in satisfaction of the amounts then due. After the 
maturity of the note, Turner as endorsee took a judgment: 
against the plaintiff. 

The bill is filed to enjoin the collection of this judgment, 
upon the allegation that at the time -of the execution of the 
note there was an agreement between the plaintiff and Gaither 
that the plaintiff should pay off such debts of Gaither as he 
might find it convenient to discharge and “take up” before 
the note fell due, for which he was to be allowed a credit upon 
the note; that the plaintiff, in pursuance of this agreement, 
paid off several debts due by Gaither, which, added to the 
amount due to the plaintiff for articles sold and delivered, 
equaled the amount of the note, and that the defendant Tur- 
ner, at the time he took the note in pledge and at the date of 
the endorsement, had full notice. 

Gaither denies that there was any such agreement at the 
time the note was executed, but admits that some time after- 
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wards he did agree to allow the plaintiff credit on his 

note for any debts that he might “take up” or for any ( 81 ) 
articles that he might furnish over and above what 

Gaither should be entitled to as hire for his work, and for 
boarding the hands of plaintiff, which was estimated at thirty 
dollars per month. Turner alleges that when Gaither pledged 
the note to him Gaither owed him a large amount, and, be- 
sides, he was liable as Gaither’s security, and, to induce him to 
make the pledge and enter into the instrument of writing 
transferring the note for that purpose, he then advanced for 
him the additional sum of fifty dollars. He avers that at this 
time he had no notice of any claim upon the note on the part 
of the plaintiff. He admits that he afterwards heard that the 
plaintiff set up a claim to be allowed certain amounts by way 
of set-off to the note, and that he then took an endorsement 
of the note for his protection, having agreed with Gaither to 
take it in satisfaction of what was due to him, which, upon 
settlement, exceeded the amount of the note by some five dol- 
lars. Upon the pleadings and proofs it is left doubtful 
whether the agreement between the plaintiff and Gaither was 
mutually binding, so that the plaintiff was under any legai 
obligation to take up debts of Gaither unless he might see 
proper to do so. If there was this want of mutuality, very 
clearly the plaintiff had no equity which attached to the note 
until he actually paid off the severa] debts, which he did, for 
the greater part, after the note was pledged to the defendant 
Turner. The absence of an endorsement to this effect tends 
strongly to show that the arrangement was one of which the 
plaintiff was at liberty to avail himself, or not, as he saw 
proper. We are not, however, called upon to decide this ques- 
tion, because it is clearly proven that, besides what was then 
due to Turner by Gaither, and the amount for which he went 
Gaither’s security, Turner did at the time make an advance- 
ment of the additional sum of fifty dollars as a consideration 
to induce Gaither to pledge the note. The evidence does not 
sustain the allegation that Turner had notice of the plaintiff’s 
equity, so as to weigh down the positive denial of the answer; 
consequently Turner, when he took the note in pledge, ac- 
quired an equity equal to the supposed equity of the plaintiff. 
It is familiar learning that one who has, without 

notice, acquired an equity, may afterwards protect it ( 82 ) 
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by acquiring the legal title. The latter purchaser or encum- 
brancer, in payment of his money, becomes an honest claimant 
in equity, and is entitled, if he can, to protect his claim; he 
is not bound to look for protection until he has ascertained 
that danger exists. Adams, 330 (162). 

The payment of the fifty dollars makes it unnecessary to 
enter into the question, how far a security taken for an ezzst- 
ing debt is entitled to the protection given in equity to con- 
veyances for valuable considerations. Holderby v. blum, 22 
N. C., 51, was relied on in the argument for the plaintiff. 
Reddick v. Jones, 28 N. C., 109; Ingram v. Kirkpatrick, 41 
N. C., 463, have been called to our attention as seemingly 
contra. 

Bill dismissed. 

Cited: Carroll v. Johnston, post, 122. 








JESSE A. CLEMENT and others v. CHARLES CAUBLE and wife. 


In the descent of real estate, under the act of 1808, the next collateral 
relations of “the person last seized, who are of equal degree, take 
per stirpes, and not per capita. 


Pearson, J., dissentiente. Under the act of 1808, land descends per 
capita among the next collateral relations who are in equal degree. 
When those more remote bring themselves up to an equality by the 
right of representation, they take per stirpes. 


Apprat from the Court of Equity of Davinson County, at 
Spring Term, 1854, his Honor Judge Manly presiding. 

Eve Clement had two brothers, Adam and Henry, both of 
whom died in her life-time. Adam Clement left him sur- 
viving an only daughter, Susan, who married Charles Cauble. 

Henry Clement had seven children—Jesse A. Clement; 
Mary, the wife of William March, who has since died without 
children ; Sarah, the wife of James Ryan; Henry, who died 
leaving seven children ; Godfrey, who died leaving three chil- 

dren ; Margaret Sain, who died leaving three children, 
( 83) and John, who died leaving seven children. Henry, 

Godfrey, Margaret and John died prior to the year 
1851. 
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Some time in the year 1851 Eve Clement died without chil- 
dren, seized in fee of several tracts of land. At the Fall Term 
of that year this bill was filed for the purpose of having the 
land sold for partition and the proceeds divided among the 
heirs at law of Eve Clement. The decree was obtained, the 
land sold and a reference made to the Clerk and Master, to 
report how the funds arising from the sale should be dis- 
tributed. 

The Clerk and Master reported that the fund should be 
divided into two equal parts, one of which should be paid to 
Charles Cauble and his wife, the representatives of Adam 
Clement; the other to be subdivided into six equal portions, 
one of which was to be given to each of the children and the 
representatives of the children of Henry Clement. 

The report was excepted to, and it was insisted that the 
division should have been equal among the nephews and 
nieces of Eve Clement, they being her next collateral rela- 
tions, and that the grandnephews and grandnieces might rep- 
resent their deceased parents. Upon the cause coming on to 
be heard, the exception was sustained and it was decreed that 
the fund should be divided into seven parts and that the dis- 
tribution be as follows: 

To Jesse A. Clement, one share. 

James Ryan and wife, one share. 

The eight children of Henry Clement, Jr., one share. 
The three children of Godfrey Clement, one share. 
The three children of Margaret Sain, one share. 

The seven children of John Clement, one share. 
Charles Cauble and wife, one share. 

From which decree Charles Cauble and wife appealed to 
the Supreme Court. 


H. C. Jones and Winston, for the plaintiffs. 
John H. Bryan, for the defendants. 


Barrie, J. Eve Clement died intestate and without issue 
in 1851, seized of certain tracts of land in the county 
of Davidson, and leaving as her heirs at law certain ( 84 ) 
nephews and nieces and great nephews and nieces, who 
were the children and grandchildren of her deceased brothers, 
Adam Clement and Henry Clement; of these, Susan, the 
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wife of Charles Cauble, is the only child of Adam Clement, 
and the others are the children and grandchildren of Henry 
Clement. Upon the petition of the heirs at law, the lands 
were sold for partition, and upon a reference to the Clerk and 
Master to ascertain how the proceeds should be divided, he 
made a report in which he declared that Susan Caubie, being 
the sole descendant and representative of her deceased father, 
Adam Clement, was entitled to one-half, and that the other 
half was to be divided among the living children of Henry 
Clement and his grandchildren by deceased parents, each of 
his children taking a share, and his grandchildren taking a 
share for each class as representing its deceased father or 
mother. To this report the descendants and representatives 
of Henry Clement filed an exception and insisted that “the 
division should be equal among the nephews and nieces, they 
being the next collateral relations of Eve Clement, the person 
last seized, and the grand nephews and nieces representing 
their ancestors and standing in the same place of their ances- 
tors as though they were still living.” The Judge in the 
Court below sustained the exception and directed a division 
accordingly, and from the decree Charles Cauble and his wife, 
Susan, appealed to this Court. 

The question presented in the appeal is whether Adam and 
Henry Clement, the deceased brothers of the person who died 
last seized, are the ancestors from whom, according to our 
canons of descent, the right of representation is to be traced, 
or whether their children, the nephews and nieces of the pro- 
positus, who were living at her death, are to claim in their 
own right, without regard to parentage, together with her 
great nephews and nieces, who are to take by classes, repre- 
senting their deceased fathers or mothers, respectively. 

It is admitted that if the English canon of descent which 
relates to the right of representation is not changed or modi- 

fied in this State by our canons of inheritance, which 
(85 ) abolish primogeniture among the males and the prefer- 

ence of males over females, then the exception ought to 
have been overruled, and that the decree must now be reversed. 
But it is strongly insisted that such change or modification has 
been effected as a necessary consequence of the adoption of 
the canons to which we have referred. It is said, and that is 
the main basis of the argument, that the English rule is 
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founded upon the double preference which their law gives, 
first to the male issue and next to the first born among the 
males; and for this is quoted the high authority of 2 Black. 
Com., 218, and then the inference is drawn that as we have 
abolished both preferences, the right of representation in the 
extent to which it is carried by the English rule must fall 
with them. I do not feel myself bound to admit that the 
English rule was founded solely upon the two canons by which 
Mr. Justice Blackstone has sought to justify it, in opposition 
to the Roman law on that subject ; but if I were I think I can 
show conclusively that our law, while abolishing the English 
canons of primogeniture and the preference of males over 
females, has in all other respects expressly retained their 
‘canon on the right of representation in its full force and 
effect. 

In order that my argument may be the better understood 
I think it necessary to state in full the English canons of 
descent. They are seven in number and are as follows: 

“1. Inheritances shall lineally descend to the issue of the 
person who last died actually seized in infinitum, but shall 
more lineally ascend. 

“2. The male issue shall be admitted before the female. 

“3. When there are two or more males in equal degree the 
eldest only shall inherit, but the females altogether. 

“4, The lineal descendants in infinitum of any person de- 
ceased shall represent their ancestors; that is, shall stand in 
the same place as the person himself would have done had he 
been living. 

“5. On failure of lineal descendants or issue of the person 
last seized, the inheritance shal] descend to his collateral rela- 
tions, being of the blood of the first purchaser, subject to the 
three preceding rules. 

“6, The collateral heir of the person last seized must ( 86 ) 
be his next collateral kinsman of the whole blood. 

“7, In collateral inheritances the male stocks shall be pre- 
ferred to the female (that is, kindred derived from the blood 
of the male ancestors, however remote, shall be admitted be- 
fore those from the blood of the females, however near), un- 
less where the lands have in fact descended from a female.”’ 

These canons or rules of inheritance were brought by our 
ancestors to this country, prevailed here during the proprie- 
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tion, were firmly established in the independent and republi- 
ean State of North Carolina. Of this we have the most un- 
questionable evidence in the recitals contained in the act cf 
the first General Assembly of 1784, by which the first change 
in our rules of descent was effected. (See act of 1784, ch. 
204, Rev. Code of 1820.) That act, after reciting that 
“whereas it will tend to promote that equality of property 
which is the spirit and principle of a genuine republic, that 
the real estates of persons dying intestate should undergo a 
more general and equal distribution than has hitherto pre 
vailed in this State,” proceeded to provide for an equal dis- 
tribution of an intestate’s land among his sons, and for want 
of sons, among his daughters as tenants in common, requir- 
ing advancements to be accounted for and establishing the 
right of representation in case any child, son or daughter, 
had died in the lifetime of his or her father, leaving lineal 
descendants. The third section of the same act, after a reci- 
tal that “‘it is almost peculiar to the law of Great Britain and 
founded in principles of the feudal law, which no longer apply 
in that government, and can never apply in this State, that 
the half-blood should be excluded from the inheritance,” de- 
clared that the half-blood should succeed in certain cases, 
with the following proviso in favor of the right of represen- 
tation: “If any brother or sister of the intestate shall have 
died in the lifetime of the intestate, leaving issue, male or 
female, such issue shall represent their deceased parent, and 
stand in the same place he or she would have done if living, 

and shall be entitled to the same part or portion of the 
( 87) estate of his or their uncle or aunt, as his or their 

father or mother would have been entitled unto if liv- 
ing, such part or portion to be divided among such represen- 
tatives, if more than one, among all the sons, and for want 
of sons, among all the daughters equally, share and share 
alike, as to tenants in common, and not as joint tenants.” In 
the 4th section it is enacted “that the same rules of descent 
shall be observed in lineal descendants and collaterals respect- 
ively, when the lineal descendants shall be further removed 
from their ancestors than grandchildren, and when the col- 
laterals shall be further removed than the children of brothers 
and sisters.” 
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Sec. 7, after reciting that “whereas, by the law of descents 
as it now stands, when any person seized of a real estate in 
fee-simple dies intestate without issue, and not having any 
brother or sister, such estate descends to Some collateral] rela- 
tion, notwithstanding that the intestate may have parents 
living, a doctrine grounded upon a maxim of law not founded 
in reason, and often iniquitous in its consequences,” enacted 
that in such cases the estate shall be vested in the father, and 
if he be dead, then in the mother in fee, unless the estate 
was derived from one of the parents, and then in that parent 
from whom it was so derived. 

These enactments, it will at once be perceived, made radi- 
eal and important changes in the law of descents in this 
State. They, after reciting the evils of the existing rules, 
abolished primogeniture among males, admitted the half- 
blood to inherit in certain cases and essentially modified the 
rule excluding lineal ascents. But they did not complain 
of nor alter in the slightest degree the principle of the canon 
of the right of representation, either among lineals or collat- 
erals; so far from it the Legislature seemed anxious to pre- 
vent an inference to that effect. They, therefore, expressly 
declared the continued existence of that canon by the before- 
recited proviso to sec. 3, and by sec. 4 in terms toc plain to be 
misunderstood, and too strong to be resisted: 

“If any brother or sister of the intestate shall have died 
in the lifetime of the intestate, leaving issue, male or female, 
such issue shall represent their deceased parent, and 
stand in the same place he or she would have done if ( 88 ) 
living, and shall be entitled to the same part or portion 
of the estate of his or their uncle or aunt as his or their father 
or mother would. have been entitled unto tf living, such part 
or portion to be divided,” ete. 

Now, it sems to me to be certain that if this act has not 
been altered in this particular (and I think I can show that 
it has not), Susan Cauble, the only child of Adam Clement, 
who had died in the lifetime of his sister Eve, can claim under 
it without dispute the part or portion of her aunt’s estate to 
which her father would have been entitled if he had survived 
his sister. 

I think that I have advanced one sure step in my argu- 
ment by showing that the abolition of the right of primogeni- 
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ture among males did not either expressly or impliedly pro- 
duce any change in the principle of the canon on the right 
of representation. I will now proceed further to show that 
the admission of females into the inheritance on an equality 
with males, did not have that effect. I will, however, remark 
in passing that doubts having arisen as to the proper con- 
struction of the act above referred to, in relation to the admis- 
sion of half-blood and parents into inheritances in certain 
cases, another act was passed at the next session of the Gen- 
eral Assembly, in October of the same year, by which it was 
explained and corrected. A reference to this amending act 
(see act of 1784, ch. 225, sees, 2 and 3, Rev. Code of 1820), 
will show that it did not touch the rule of representation. Fe- 
males were admitted into inheritances upon an equality with 
males by the act of 1795 (Rev. Code of 1820, ch. 435), by this 
simple recital and enactment: “Whereas, by the before-recited 
act (referring to the act of 1784, ch. 204), the inheritance 
of land and other real estate in fee-simple descends to males 
in exclusion of females, contrary to the policy of our govern- 
ment, be it enacted, etc., that all females shall be entitled to 
take by descent equally with the males, share and share alike, 
according to the rules of descent upon males in the before- 
recited act, any law, usage or custom to the contrary not- 
withstanding.” The question upon the act is, can it alone 

have the extraordinary effect of essentially changing 
( 89 ) by inference the principle of the rule of representa- 

tion? So far from it I think that it expressly recog- 
nizes and confirms that principle. All females shall be enti- 
tled to take by descent equal with the males, share and share 
alike, according to the rules of descent upon males in the 
before-recited act. If I have succeeded in proving that accord- 
ing to the before-recited act the principle of the rule of the 
right of representation remained unaltered, then I have 
proved that it remained unaltered by the amending act of 
1795. I think that I have thus established upon a firm foun- 
dation the proposition which I proposed to demonstrate, that 
the principle of the English canon on the right of represen- 
tation had been adopted in this State and had not been abol- 
ished by our canons which destroyed the right of primogeni- 
ture among males and the preference of males over females. 
There is but one other act which affects the question and an 
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examination of that will, in my opinion, still further con- 
firm my views. In the year 1808 the whole law of descents 
was taken into consideration by the Legislature and was re- 
ferred to a committee, the chairman of which was the late 
Judge Gaston, who had at that early day given indications 
of the eminence in his profession which he was afterwards 
destined to attain. The committee, through their chairman, 
made a report which it is necessary for my purpose that I 
should give in full. “Mr. Gaston, from the committee who 
were directed to enquire into the expediency of amending 
the law of descents, reported that having assiduously exam- 
ined the important subject referred to them, they find that 
the various acts which have been passed to regulate the course 
of descents are so replete with ambiguities that it is difficult 
to understand the true meaning of the Legislature; whether 
it was designed to retain a preference in favor of the rela- 
tions of the blood of the purchasing ancestor? Whether kin- 
dred on the part of the father were to have a prior claim to 
those of the mother? Whether the provision in favor of one 
half-blood over the other, did not apply to the whole-blood 
also; whether the abolition of the distinction between males 
and females was confined to individuals or extended to stocks, 
and whether the provisions in favor of parents com- 

prehended the case of lands inherited by the intestate, ( 90 ) 
are all questions on which the most intelligent may 

differ, and which must occasion the most extensive litigation. 
Your committee, conceiving that certainty in the law of de- 
scents is of the utmost importance and of universal conse- 
quence, have been anxious to discover whence this ambiguity 
in the existing law has arisen, that endeavoring to remove it 
they might avoid the cause by which it has been occasioned. 
They believe that all these errors have arisen from the Legisla- 
ture having undertaken to define with minuteness the cases 
which might occur, and having undertaken to make provis- 
ion for each of them, instead of establishing certain plain 
and general principles which might be susceptible of applica- 
tion in every instance. Your committee, strongly impressed 
with this belief, have conceived it their duty to attempt the 
framing of rules embracing such principles; and in making 
such rules they have been studious to conform as nearly as 
might be to the existing law. The three first rules, it will 
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be perceived, do not introduce any innovation in those which 
now prevail and would be altogether unnecessary were it not 
for the advantage which is derived from bringing together all 
the rules upon the subject. The fourth rule has for its prin- 
cipal object the securing to the family of the man by whose 
industry the property was acquired, the enjoyment of such 
property in preference to those who have no consanguinity 
with him. The fifth rule is designed to embrace those cases 
in which the intestate was himself the first purchaser, and in 
which reason dictates that his nearest relations shall succeed 
to his estate, whether on the side of his father or mother. 
The sixth rule is but a simple affirmation of principles now 
existing. The proviso is founded upon that sentiment of 
natural affection which has received the sanction of the Legis- 
lature in the two acts of 1784. The committee have deemed 
it advisable, to avoid all uncertainty, that the proviso should 
embrace every case in which the collateral kindred are more 
remote than the issue of brother and sister, and to prevent the 
inconvenience which might result from interrupting the gen- 
eral course of descent they have proposed that the provision 

should be for life only. Your committee do there 
(91) fore recommend that the bill accompanying this re- 

port, entitled ‘a bill to regulate descents,’ be put on its 
passage and enacted into a law.” It was accordingly so done, 
and the bill became a law, and it is said without any amend- 
ment. (See note to Wilkerson v. Bracken, 24 N. C., 322, 
and see the act among the acts of 1808, ch. 739 of Rev. Code 
of 1820, constituting the first six sections of the Rev. Stat., 
ch.. 38.) 

The report says: “That the three first rules do not intro- 
duce any innovation in those which now prevail.” The third 
rule is that which provides for the right of representation, 
and it is to be remarked that it is substantially the same as 
the English rule on that subject. Indeed, it is almost a ver- 
batim copy of the English canon. The most astute of critics 
cannot say that leaving out of our rule the words in infinitum 
and inserting the conjunction “and” instead of “that is,” 
makes it different in signification from the English, The 
term “descendants” signifies “persons descended from an 
ancestor in any degree,” and embraces grandchildren, great- 
grandchildren, ete., as well as children. This is so, inde 
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pendently of the fourth section of the first act of 1784 (Rev. 
Code of 1820, ch. 204), which extends the right of represen- 
tation to lineal descendants further removed from their an- 
cestors than grandchildren, and to collaterals further removed 
than the children of brothers and sisters. Such being the 
case, I feel bound to adopt the construction put upon the Eng- 
lish canon. I can hardly conceive it possible that the learned 
author of the report and draftsman of the act of 1808 should, 
in framing rules of descent for the express purpose of remov- 
ing ambiguities and producing certainty, have used the very 
language of a pre-existing rule, unless he intended that it 
should have the same signification. I feel bound to contend 
further that such is the only natural and proper construction 
of which the language of the rule is susceptible. If the num- 
ber of the descendants of several deceased persons be different, 
is it not obvious that those of any one of such deceased per- 
sons will not stand in the place of their ancestors, if they take 
with others per capita instead of per stirpes? For instance, 
if the propositus had two sons and a daughter, all of whom 
had died in the life-time of their father, leaving the 

first son six children, the second one and the daugh- ( 92 ) 
ter ten; now, if upon the death of the grandfather the 
grandchildren take per capita, the only child of the second 
son will get but a seventeenth part of the estate, instead of 
the third to which his father would have been entitled had he 
survived his father, the propositus. A similar instance would 
show a like operation of the per capita rule when applied to 
the descendants of collaterals. That, it seems to us, is in 
direct opposition to the plain import of the words of the rule, 
and we therefore cannot adopt it. 

The result of my argument, when applied to the case be- 
fore us, is that when Eve Clement died her lands descended, 
one-half to her niece, Susan Cauble, as the sole descendant of 
her deceased brother, Adam Clement, and the other half to 
her nieces and nephews and the children of her deceased 
nieces and nephews, as the descendants of her deceased 
brother, Henry Clement, to be divided among them per 
stirpes. In coming to this conclusion I have not relied upon 
the authority of Ward v. Stowe, 12 N. C., 67, because it is 
not directly in point, though the language of the Court favors 
the view which I have taken. Nor have I sought to sustain 
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myself by the high authority of that eminent Judge and dis- 
tinguished law writer, Chancellor Kent (4 Kent Com., 391), 
because, with all due deference to those who entertain a con- 
trary opinion, I think the argument upon these various pro- 
visions of our statutes is so clear that it does not require it. 
As the Chief Justice concurs with me, the decree must be 
reversed, the exception to the Master’s report overruled, the 
report confirmed and a decree be entered accordingly. 
Decree reversed. 


Nasu, ©. J. [ concur with Judge Balile in his view of the 
case, that the descent is per slirpes and not per capita. It 
is not my intention to enter into an elaborate investigation 
of the subject; that has been already done; but to express in 
few words my reasons for the conclusion at which I have 

arrived. 
(93) The main prop for the argument for the descent per 

capita is that our canons of descent have removed the 
ground upon which the descent per stirpes rests, and under 
the maxim cessante ratione cessat lex the rule itself ceases. 
The maxim is a just and proper one when properly applied, 
but approaches so near to legislation that it ought to be re- 
sorted to with great caution. We must recollect that all rules 
of succession to estates are creatures of the civil polity and 
juris posilivi only, 2 Bl. Com., 211. There is certainly then 
no injustice done to any person whatever by the path of 
descent marked out by the municipal law. The English rules 
or canons of inheritances continued to be the law of this 
State down to the years 1784 and 1795, when they were ma- 
terially altered. The 2d section of the act of 1784 abolishes 
primogeniture, and lets in all the sons; the third section lets 
in the half-blood, and the last proviso provides for the suc 
eession of collaterals. Justice Blackstone, 2 Bl. Com., 213, 
in commenting on the fourth canon of descents, which estab- 
lishes the doctrine of representation, observes that: “This 
mode of representation is a necessary consequence of the 
double preference given by our law, first to the male issue, 
and second to the first born among males.” Hence it is de- 
duced as a corollary, that as the act of 1784 abolished both 
rules the maxim cessante ratione cessat lex is applicable; 
but the maxim cannot apply; for in the 3d section of the act, 


90 























N. C.] DECEMBER TERM, 1854. 








CLEMENT v. CAUBLE. 





which lets in the half-blood, in the proviso the Legislature 
declared: “That if any brother or sister of the intestate shall 
have died in the lifetime of the intestate, leaving issue, male 
or female, such issue shall represent that deceased parent and 
stand in the same place he or she would have done if living,” 
ete. Here there is an express declaration in the same act 
abolishing the feudal principles of males of the whole blood, 
taking in exclusion of the half-blood and of primogeniture, 
that the right of taking per stirpes shall exist independent of 
canons 2 and 3 of the English law of inheritance; such was 
the will of the Legislature, volentas stat ratione. When at 
the session of 1808 the whole subject was revised and new 
modeled and new canons established, the 5th canon declares 
that ‘“‘on failure of lineal descendants, ete., the inheri- 

tance shall descend to the next collateral relations of ( 94 ) 
the person last seized, ete., subject to the second and 

third rules.” The 2d rule places females upon an exact 
equality with males, and the 3d is as follows: “The lineal 
descendants of any person deceased shall represent their an- 
cestor and stand in the same place as the person himself would 
have done had he been living”; now incorporate into the 5th 
section the 3d section, and it will read as follows: on failure 
of lineal descendants, ete., the inheritance shall descend to 
the collateral relations of the persons last seized, who shall 
represent their ancestor and stand in the same place as the 
person himself would have done had he been living. You 
then have substantially, and in the last two lines where repre- 
sentation is provided, nearly the exact words of the ordinance 
of 1784. Can there be a doubt then that the Legislature, 
both in 1784 and in 1808, intended to preserve the right of 
representation among collaterals, although the feudal grounds 
for the rule were removed? It is said further that an adher- 
ence to the letter of the canon will be sticking in the bar. 
Not so; when the Legislature has plainly expressed its will 
upon a matter within its jurisdiction, that will must be ob- 
served, and the Courts have no right to depart from it, except 
when it commands that which is in itself immoral or absurd. 
It is further said, the word shall used in the canon is not 
imperative ; it certainly is imperative on courts of justice in 
deciding upon conflicting claims of parties before them to an 
inheritance. It is not necessary for me to pursue the argu- 
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ment any further. Judge Battle has gone fully into it, and I 
concur with him in the conclusion to which he has arrived. 


Pearson, J., dissentiente. Eve Clement left her surviv- 
ing a niece, the only child of her deceased brother Adam, 
and a niece and nephew, children of her deceased brother 
Henry, and many great nieces and nephews, the children of 
four deceased children of her brother Henry. 

Is the real estate to be divided into two equal parts, the 
child of Adam taking one part, leaving the other part to 

be divided and subdivided among the children of 
(95) Henry who are living, and the representatives of 

those who are dead? or is it to be divided into seven 
equal parts—the two nieces and nephews taking each one 
part and the children of the four deceased nieces and nephews, 
by classes or “per stirpes,” each class taking one part ? 

The question is an open one, for it has so happened that 
the point has never before been presented to this Court for 
decision. 

It is a principle founded on natural feeling, that upon the 
death of the owner, without making a disposition of it, his 
estate shall belong to his “next of kin.” It is also a principle 
which, although subservient to the former, is likewise founded 
on natural feeling, that one should not be excluded from a 
share of the estate of his deceased kinsman, if by representing 
an ancestor he can bring himself up to an equality with those 
who are the “next of kin.” Upon these two general principles 
the distribution of estates, both rea] and personal, is based as 
the “corner stones.” 

That the first is founded on natural feeling all concede. 
If one dies, leaving seven children, this feeling suggests that 
they should share his estate equally, because they are all his 
children, so if one leaves as his next of kin seven grandchil- 
dren the same feeling suggests that they should share his 
estate equally, because they are all his grandchildren—equally 
nearly to him, and for that reason presumed to be equally the 
objects of his affection, without reference to the fact that some 
of his children, all of whom are dead, were blessed with more 
children than the others ; for our effections, and the law which 
follows them, deal with the living, not with the dead. This 
is the presumption always acted on unless there be something 
to show to the contrary. ae oe same reasons, if one leaves 











N. C.] DECEMBER TERM, 1854. 





CLEMENT v. CAUBLE. 





as his next of kin seven nieces and nephews, natural feeling 
suggests that they should share his estate equally, in the ab- 
sence of anything to show that he intended to give a prefer- 
ence to those whose parents had the fewest number of chil- 
dren. 

That the second is also founded on natural feeling all con- 
cede. If one dies, leaving three children and many grand- 
children by deceased children, nature suggests that 
the offspring of the children who are dead should not ( 96 ) 
be excluded by the children who are living, with whom 
their parents, if living, would have been entitled to share; so 
if there be two nieces and a nephew and many children of 
four nieces and nephews who are dead, nature suggests that 
the children of the deceased nieces and nephews should repre- 
sent them. In these cases reference is made to the dead, not 
upon the idea that they had rights which were transmitted to 
their offspring, but upon the feeling that the offspring of the 
dead should not be excluded by the living from the share to 
which their parents, if alive, would have been entitled as the 
equals of those who are living. 

In regard to personal estate, these principles, both by the 
law of England and of this State, have full operation, with 
a single exception, among collaterals the right of representa- 
tion is not admitted beyond brothers’ and sisters’ children. 
This is arbitrary, and was adopted to prevent as far as possi- 
ble minute subdivisions. 

In regard to real estate, three considerations, founded upon 
policy originating in the feudal system, are allowed by the 
laws of England most materially to effect the operation of 
these principles, i. ¢., land should be kept in the blood of the 
first purchaser; males should be preferred to females, and 
the eldest son should alone inherit. Those much-famed rules 
of that system are, from consideration of policy, so engrafted 
into the English canons of descent as to form their most 
prominent features and cause them to be rules for finding 
who among the kinsmen of a dead tenant is most fit to make 
a good soldier, rather than rules of descent by which the 
estate shall devolve upon those most nearly connected to him 
by the ties of nature. In fact, by that system the property 
was considered as being in the sovereign and the tenant was 
seized “as of fee” in consideration of performing services. 
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But in the progress of civilization these notions have changed, 

and with us land is considered as the property of the indi- 

vidual, much the same as a horse or other thing. Accordingly 

the rules of descent have assimilated very nearly to those by 
which personal property is distributed, and the two 

(97) great leading principles are permitted to operate with 
but little restraint. 

The policy of keeping land in the blood of the first pur- 
chaser, although retained, is greatly modified by our rules 
of descent, but it has no bearing upon our case. The 
claimants are all in the same line, so there is no conflict be- 
tween the paternal and maternal lines, and the case is not 
complicated by the difference between descended and acquired 
land. 

But the policy of preferring males to females and of giving 
the whole real estate to the eldest son is repudiated by our 
rules of descent, and the two English canons by which that 
policy was carried out are superseded by a rule putting 
females upon an equality with the males and taking from the 
first born son any kind of preference. This is done expressly 
on the ground that the policy of the feudal system does not 
obtain here, and that natural feeling and justice require that 
there should be an equality among all the kinsmen of a de 
ceased owner who stand in equal degree. 

These general remarks are made for the purpose of show- 
ing that the object of the act of 1808, upon which we are to 
put a construction, has not been accomplished, if, according to 
that act, one niece be entitled to one-half of the estate, while 
another niece who is also one of the “next collateral relations 
of the person last seized and stands in equal degree” with 
the former, is to receive only one-twelfth part. Any one will 
admit that all in equal degree ought to stand on the same 
footing, and that if the law be not so, it ought to be so, and 
I will remark that if it is not so, it must be ascribed to a singu- 
lar oversight in the framer of the act of 1808, and that if, by 
using nearly the same words in which the English canon in 
regard to the right of representation is expressed, the neces- 
sary effect is to produce this inequality, then he marred his 
own handiwork, and much will be taken from the meed of 
praise that has been heretofore universally accorded to him 
for framing an act which it was believed relieved us from 
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all of the inequalities and peculiar effects of the English 
canons of descent, originating in the feudal system, and put 
our rules of descent upon the “great principles suggested by 
natural feeling and justice.” 

It is true this Court cannot make laws, but it is its ( 98 ) 
duty to put a reasonable construction upon the laws 
that are made, and to enable it to do so, the object for which 
a law is made should be taken into consideration, as well as 
the words in which it is expressed. 

The question depends upon the construction of the 4th and 
5th rules of descent, “on failure of lineal descendants, the 
inheritance shall descend to the next collateral relations of the 
person last seized subject to the 2d and 3d rules.” The 2d 
is, females shall inherit equally with males and younger 
equally with other children. The 3d is, “the lineal descend- 
ants of any person deceased shall represent their ancestor and 
stand in the same place as the person himself would have 
done had he been living.” 

Who are the next collateral relations of Eve Clement? 
Her two nieces and nephew occupy that position on their own 
footing. The children of her deceased nieces and nephews 
occupy that position by the right of representing their pa- 
rents—so her two nieces and nephew, and the representa- 
tives of her deceased nieces and nephews are her next collat- 
eral relations subject to the 2d and 3d rules; for the 2d has 
its operation—females and younger children being put on 
equality with the eldest male; and the 3d has its operation— 
the children of the deceased nieces and nephews being allowed 
to take the place of “their ancestors.” I think it clear that 
this construction gives full force and effect to the words of 
the statute, and carries out its full meaning and intent. It is 
said this construction does not give to the 3d rule full opera- 
tion, and to do so, it is necessary for the two nieces and the 
nephew likewise to represent their ancestors as well as the 
great nieces and nephews; I ask for what.reason are the nieces 
and nephews to be called on to take by representation? They 
are entitled on their own footing as “next collateral relations” 
of their aunt, and not as descendants of any person de- 
ceased, who must represent their ancestor in order to entitle 
themselves to a share. To this two replies are made: Ist. 
The 3d rule uses the words shall represent their ancestor, so 
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(99) it can make no difference whether it is necessary for 

them to do so in order to gain an equality with others 
or not, the word shall being imperative. If this was the lit- 
eral import of the word, the construction contended for would 
fall under the maxim, “haeret in litera haeret in cortice” ; 
because there is no reason for such a construction, and it is 
inconsistent with the general scope of the statute. But such is 
not the literal import of the word—“shall” is not used in the 
sense of a command, but as declaring a right. It is apparent 
the object of this rule was to give the right of representation 
to descendants, however remote, and the words are used in 
contrast to the statute of distributions, which provides “there 
shall be no representation admitted amongst collaterals after 
brothers’ and sisters’ children,” and the import of this rule 
of descent is “the right of representation shall be admitted in 
infinitum.” 

The idea that a person who is entitled to a share of an 
estate, as one of the next collateral relations on his own foot- 
ing, must represent his ancestor and take, not the share to 
which he is so entitled on his own footing, but that to which 
his ancestor would (if living) have been entitled, can only be 
supported on the ground that “representation” is an “‘obliga- 
tion” and not a right. 

That representation is a right, and not an obligation, is 
manifest from any book treating on the subject that has ever 
been published, either in England or America. In the Eng- 
lish books representation is put on the ground that the off- 
spring of one ought to be allowed to take the share that his 
ancestor (if living) would have taken. Blackstone B. 2, page 
219—“The same right of representation,” ete. ; “vet this right 
does not appear to have been thoroughly, established in the 
time of Henry IT, when Glanville wrote.” The idea that 
representation is an obligation imposed by law upon those 
who are entitled on their own footing is new, and the expres- 
sion, the “obligation of representation,” is by no means a 
. familiar one. So (as I conceive) this reply to the position 
taken by me has no sufficient ground to support it. 

But the reply in the second place is, “we derive our laws 
from those of England”; it is well settled there that real 

estate descends “per stirpes,’ and according to that 
(100) mode of descent the estate in controversy must be 
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divided into two equal parts, of which the child of Adam 
takes one part; and the adoption by the act of 1808, as one 
of our rules of descent, of the English canon in reference 
to representation, in almost its very words, although it may 
be inconsistent with the general intent as evinced by the other 
rules, is obligatory upon the Courts, and we are forced, 
although it may be against the reason of the thing, to put the 
same construction upon these same words as had been before 
put upon them by the English Courts. This is the point 
upon which the question rests. 

I admit that if the rule in regard to representation was 
expressed in direct terms so as not to admit of any construc- 
tion other than that positively expressed by its terms, this 
Court would be bound by it, although it should be of opinion 
that the law, as so expressed, was inconsistent with the gen- 
eral scope of the other rules in the statute. For instance, if 
the 6th English canon had been retained, “the collateral heir 
of the person last seized must be his next collateral kinsman 
of the whole blood,” there would have been no room for con- 
struction, and although such a rule was inconsistent with the 
general scope of the statute, and in the opinion of the Court 
the reasons upon which it had been originally adopted had 
ceased, still the Court would be bound to carry it into effect. 

But the rule in regard to representation is not expressed 
in direct and positive terms; on the contrary, it is expressed 
in general terms, and requires a resort to construction in 
order to give it any meaning at all; in fact, the only meaning 
that can be given to it depends upon the other rules with 
which it must be taken in connection, It was taken by the 
English Courts from the Roman law. Blackstone tells us 
that it was “not fully established in the time of Henry IT., 
when Glanville wrote.” As construed by the Roman jurists, 
the right of representation only applied when it was neces- 
sary to take the place of an ancestor in order to be put on an 
equality with others who were nearer in degree, and yet when 
it was finally adopted in England, although the same words 
are used to express it, the English Courts felt at liberty to 
put upon it a different construction, because of its con- 
nection with their other canons of descent; and never- (101) 
theless, afterwards, in the statute of distributions, 
where the same law was adopted from the Romans in regard 
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to personal property, the Courts also adopted the construc- 
tion of the Romans, and not that which they had given to it 
in reference to real estate. Blackstone accounts for this dif- 
ference of construction in the following way: After saying 
that by the Roman law land descends per capita, except where 
it is necessary to resort to representation, he adds, “this mode 
of representation is a necessary consequence of the double 
preference given by our law, first to the male issue and next 
to the first born among the males, to both which the Roman 
law is a stranger. For, if all the children of three sisters 
were, in England, to claim per capita in their own right, as 
next of kin to their ancestor, without any respect to the stocks 
from whence they sprung, and those children were partly 
male and partly female, then the eldest male among them 
would exclude not only his own brothers and sisters, but all 
the issue of the other two daughters, or else the law in this 
instance must be inconsistent with itself and depart from the 
preference which is constantly given to the males and the first 
born among persons in equal degree, whereas, by dividing 
the inheritance according to the roots or stirpes, the rule of 
descent is kept uniform and steady. The issue of the eldest 
son excludes all other pretenders, as the son himself (if liv- 
ing) would have done; but the issue of two daughters divide 
the inheritance between them, provided their mothers (if liv- 
ing) would have done the same, and among these several 
issues or representatives of the respective roots, the same pref- 
erence to males and the same right of primogeniture obtain 
as would have obtained at the first among the roots themselves, 
the sons or daughters of the deceased.” Blackstone 2 B., 218, 
ch., ““descents.”” This (it seems to me) is conclusive of the 
question ; it shows that the construction put on this canon by 
the English Courts was a consequence of its connection with 
the ‘wo canons, giving preference to males and to the eldest 
male. We have adopted the rule in reference to representa- 
tion in almost the same words in which it is expressed both 

in the Roman law and in the English law. How can we 
(102) adopt the construction put upon it in the latter, when 

with us it is not connected with two canons like those 
of England, but is connected with a canon abolishing these 
two canons, and announcing the very reverse of them to be the 
law of this State? Cessante ratione cessat lex; and how can 
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we refuse to put on it the construction that obtained in the 
former country, where, like with us, there was no feudal 
policy to prevent the application of the two general princi- 
ples before stated? Neither the Roman law nor the English 
canon nor our rule designates what ancestor the descendants 
are allowed to represent. Is it the father or the grandfather 
or the great-grandfather‘ This is left open and must be 
fixed by construction. The proper construction evidently is 
“that ancestor whom it is necessary for the descendant to rep- 
resent in order to prevent his exclusion from a share of the 
estate according to the other canons.” 

If this case stood for decision in England, it is clear that 
the eldest son of the eldest brother would take the wlivle 
estate, or if he be dead, his only daughter or eldest son would 
take the whole; for this peculiar English mode of representa- 
tion has no application except where the nearest of kin are 
all females, as in case of deceased daughters or deceased sis- 
ters; our rules abolish the distinction between males and 
females. So if the English construction obtains here, it will 
not only apply to cases where the nearest of kin are all 
females, as in England, but will apply to all cases, although, as 
in our case, that of two deceased brothers in England, it had 
no application. The result is, that contrary to the general 
scope and the particular intent of our act of 1808, framed by 
a very wise man, after due consideration, the English con- 
struction is to prevail, not only in cases where the nearest of 
kin are all females, but is to be extended to all cases what- 
ever, and our rules, by which the preference of males and of 
the eldest son is abolished (which constitute the only ground 
upon which the English construction of the canon in refer- 
ence to representation is based), are to be so interpreted as to 
extend the application of that mode of representation to cases 
to which it does not apply in England. 

The only thing that can be relied on to give color to 
the position that the English doctrine of descent per (103) 
stirpes obtains in this State, is a passage in 4 Kent’s 
Com., 391, in the lecture on Descent. After showing that 
that by the law of New York those in equal degree take “per 
capita,” he says: “Inheritance per stirpes is admitted when 
representation becomes necessary to prevent the exclusion of 
persons in a remote degree, but when they are in equal de- 
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gree, as are, for instance, his grandsens, representation is not 
necessary, and would occasion an unequal distribution of the 
estate, and they accordingly inherit per capita. This is the 
rule which prevails throughout the United States, with the 
exception of Rhode Island, North Carolina (and four other 
States), and it agrees with the general rule of law in the dis- 
tribution of personal property.” He sites no case as authority 
for thus putting North Carolina in the unenviable position of 
being one of the very few States whose laws, as construed, 
oceasion an unequal distribution and conflict with the gen- 
eral principles founded on natural feeling, and we are left to 
conjecture that he adopted his conclusion hastily, from some 
meral expressions used arguendo in Ward v. Stowe, 12 
N. C., 67, decided 1826. The case turned upon the construc- 
tion of the word “heirs” in a will: Henderson, Judge, used 
the general expression that land descends per stirpes and not 
per capita, and says this was never doubted for a single mo- 
ment, as far as he can collect from authorities, Judge Kent’s 
4th vol. was published shortly after this decision, and he 
adopted the general expression without noticing that its mean- 
ing was qualified and restrained by the instance given. “A 
has a daughter and two granddaughters, daughters of a de- 
ceased daughter; his land descends one-half to his daughter 
and the other half to his two granddaughters.” This case 
was overruled in 1834, 16 N. C., 509, but the question of 
descent per stirpes and per capita was not involved in the de- 
cision. It is true that in the instance put by Judge Hender- 
son the granddaughters take per stirpes, and this falls pre- 
cisely within the right of representation, according to the sec- 
ond general principle above stated, because it was necessary 
for them to represent their mother in order to bring 

(104) themselves up to an equality with their aunt, so as to 
entitled themselves to a share of the estate; but it is 

very far from showing that in despite of our statute abolish- 
ing the two English canons, we still sustain a doctrine which 
is based on them. The learned commentator evidently lost 
himself in the vast field over which he was attempting to run. 
Nor is it a matter of surprise that there should be some inac- 
curacies and some conclusions hastily drawn by an author who 
attempts in a single lecture of some fifty pages to give the 
law of descents in the State of New York, to which his 
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attention is particularly directed, and the law of the Jews 
and Athenians, Romans, Arabs, Gentoos, and also the law of 
descents in England, France, Spain, Germany and all of the 
several States of this Union. Indeed, it is doing injustice to 
the memory of that very learned man to suppose that he ever 
expected that such general statements made by him for the 
sake of illustrating the subject upon which his attention was 
particularly fixed, would ever be cited as an authority to show 
the law of any State save that of New York. 

It remains only to make an application of the construction 
fixed on to the case before us by way of further illustration 
of the subject. 

The descendants of the deceased children of Henry have 
the right of representation, because otherwise they would be 
excluded, not being in equal degree with their uncle and 
aunts, and their cousin, the daughter of Adam, Their pa- 
rents are the “ancestors” to be represented, because it is nec- 
essary for their descendants to represent them in order to gain 
an equality with the next collateral relations, and thereby 
entitle themselves to a share of the estate; by so doing they 
take, as “classes,” one-seventh part, respectively, but there is 
no necessity for them to go higher and represent their grand- 
father; so he is not the ancestor to be represented, and there 
is no reason, according to our rule, why they should be 
required to make this double representation, first of their 
parents and then of their grandfather, and take a twelfth 
instead of a seventh part of the estate. 

The two children of Henry who are living are “nezt col- 
lateral relations,” and as such are each entitled to a 
share in their own right ; there is no necessity for them (105) 
to represent any one, so there is no ancestor of theirs to 
be represented ; they each take a share under the 4th and 5th 
rules—the nephew taking subject to the right of the female 
and younger children, and all taking subject to the rights of 
the descendants of their deceased brothers and sisters under 
the 3d rule. Thus each takes a seventh part, and no reason is 
suggested why they should be required to represent their 
father and take only one-twelfth part. 

The daughter of Adam is entitled to a share in her own 
right as a next collateral relation, subject to the 2d and 3d 
rules as above stated, that is, one-seventh part. No reason can 
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be conceived under our rules why it should have been the 
intention of the law-makers to require her to represent her 
father and take one-half of the whole estate. 

Suppose the daughter of Adam had died leaving a child; 
under the 3d rule it would have the right to represent its 
mother and take a seventh part, but can it be supposed that 
it was the intention of the law-makers to require the child to 
represent its grandfather and take half? 

The acts of 1784 and 1795, which are pressed into the 
argument, have (as I conceive) no bearing on the question— 
the act of 1808 expessly supersedes all prior legislation, and 
the words “If any brother or sister of the intestate shall have 
died in the lifetime of the intestate leaving issue, such issue 
shall represent the deceased parent, etc., and shall be entitled 
to the part of the estate of his or their uncle or aunt, as his or 
their father or mother would have been entitled to if living,” 
ete., are fully satisfied by giving to them the effect of pre- 
venting a living brother or sister from excluding the issue of 
a deceased brother or sister ; there is no authority or reason for 
extending this application so as to produce inequality among 
those who are in equal degree and may claim in their own 
right as next collateral relations. 


Cited: Haynes v. Johnson, 58 N. ©., 125; Johnston v. 
Chesson, 59 N. C., 147; Harmon v. Ferrall, 64 N. C., 476; 
Cromartie v. Kemp, 66 N. C., 384; Crump v. Faucett, 70 
N. C., 347; Draper v. Bradley, 126 N. C., 74. 
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Cc. T. ALEXANDER and J. W. ROSS, Exrs., v. CYNTHIA FOX 
and others. 












Where executors have been led by statements of the will under which 
they act, to believe that the fund therein set apart for the payment 
of debts is sufficient for that purpose, and thus believing, have 
assented to the legacies, and let all the other property pass out of 
their hands, and it turns out that the fund provided for the debts, 
although prudently managed, is insufficient to discharge the same, 
such executors may call upon the legatees, in equity, to make good 
to them advancements made to the creditors out of their own 


means.* 


Cause removed from the Court of Equity of Mrecxien- 
Bur@, at Spring Term, 1854. 

Doctor Stephen Fox died in the County of Mecklenburg, 
having made and published his last will and testament, in 
which the plaintiffs were appointed executors. Amongst vari- 
ous other dispositions, he devised and bequeathed a “certain 
tract of land called the Hermitage, and a small tract near the ‘ 
town of Charlotte; a crop of cotton on hand; such debts as 
were owing to him, and all his unwilled personal property, as 
a fund for the payment of his debts,”’ and he gives it as his 
opinion, in making this disposition, that there will be a sur- 
plus arising from the sale of this property, over and above 
the payment of his debts, which surplus he goes on further 
in his said will to dispose of. The remainder of his estate, 
real and personal (which was large), he gives by his will to 
his wife and children (the defendants) in certain proportions 
and on certain terms, which are not necessary to be set forth 
more particularly. 

The bill states that the testator was a business man of much 
intelligence, and they confidently relied upon the opinion 
thus expressed by him as to the sufficiency of the fund pro- 
vided for the payment of his debts; and so confiding and 
believing, they permitted the defendants, who desired to keep 
together as a family to have and retain possession of all that 
was thus willed to them, being all the testator’s property except P 
the fund set apart for the debts, and that they took no 
refunding bond from them; that they husbanded and (107) 
managed this fund in the most diligent and careful 















































*Decided at Morganton at the last term, and omitted in the former 
report by accident. 
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manner, but contrary to their expectations it proved inade- 
quate to discharge the debts; that the land proved much less 
valuable than was anticipated by them; the cotton crop 
yielded a smaller sum; the debts owing to the testator were 
less and the debts owing by him greater than they had be 
lieved ; so that after realizing and paying out all they could 
raise from this fund they had to advance out of their own 
means large sums toward the unsatisfied debts against the 
estate, and have received nothing for commissions; particu- 
larly, they had to advance out of their own money to one 
Springs the sum of $2,245.78; that they have frequently 
called upon the defendants to make good this sum, as well as 
their commissions to plaintiffs, but, except the sum of $415 
paid by defendant Brem, they have utterly refused and 
still refuse to make to the plaintiffs any payment on this 
account. 

The prayer is that the defendants account and pay out of 
their legacies and bequests, according to each one’s share, the 
sums thus advanced for their testator’s estate, and their com- 
missions. The defendants are the devisees and legatees under 
the will. 

The answer of the defendants denies that the plaintiffs used 
the proper diligence in the management of the fund set apart 
for the payment of the debts, and aver that they were guilty 
of gross negligence therein, especially in the collection of debts 
due the estate, many of which were lost by the negligence and 
inattention of plaintiffs, and in the sale of the cotton. They 
aver that the fund provided by the will would have been 
fully sufficient to pay the debts if it had been prudently man- 
aged; that they were aware of the debts at the time they 
paid over the estate to them; that no sudden depreciation has 
taken place in the assets, and none lost by accident; they 
submit whether the plaintiffs can call on them to refund. 

There was replication to the answer and proofs, and the 
cause set down for hearing and sent to this Court. 


Osborne and Boyden, for the plaintiffs. 
Craige, Wilson and Bynum, for the defendants. 


Pearson, J. If an executor assents to the legacies 
(108) and permits the property of the estate to pass out of his 
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hands without taking refunding bonds or retaining funds 
sufficient for the payment of the debts, and is afterwards 
compelled to advance his own funds to discharge them, it 
does not follow as of course that he may come into a court 
of equity to have the amount refunded by the legatees, on the 
ground that he was mistaken, for it was his duty to keep regu- 
lar accounts and to take care to retain assets enough to pay 
the debts ; and to allow him to recover from the legatees after 
he has permitted them to take the property, except under pecu- 
liar circumstances, would be to give direct encouragement to 
gross carelessness and neglect of duty, to say nothing of the 
unnecesary litigation to which the legatees are subjected, and 
the fact that when one receives property as his own and uses 
it as such he may frequently be subjected to much incon- 
venience by requiring him to account for it and pay it back. 
He may well say to the executor “It was your business to keep 
the accounts, and I have a right to consider what you paid to 
me as my own.” March v. Scarboro, 17 N. C., 533. There 
are, however, peculiar circumstances which will entitle an 
executor to relief—as if a debt of which he had no notice 
should be established, or if the value of the funds retained to 
pay debts should by accident be impaired, or any other cir- 
cumstances which rebut the presumption that the necessity 
for advancing his own funds originated in his own careless- 
ness and loose manner of keeping the accounts. 

The circumstances relied on by the plaintiffs as entitling 
them to relief are: The testator was a man of large estate, a 
prudent business man, who kept strict account of his means. 
By his will he gives his negroes his land, except two tracts 
to be divided among his wife and children, who, at the time 
of his death, were living together as one family and had the 
property in their occupation, ete. The testator, by his will, 
sets apart certain property, consisting of two tracts of land, 
his crop on hand and the debts due to him for the payment of 
his debts, and declares that he believes there will be a surplus 
of this fund after discharging all of his debts, and 
directs the manner in which this supposed surplus is (109) 
to be appropriated. 

The plaintiffs aver that, acting under the confident belief 
that the testator understood the condition of his own estate 
and had not deceived them, and being disposed to consult the 
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wishes of the widow and children in regard to not taking the 
plantation and negroes into their possession, and also the inten- 
tion of the testator as manifested by his setting apart a fund 
to pay his debts and declaring that it was more than sufficient 
for that purpose, they allowed the widow and children to 
keep the property and divide it among themselves. They 
aver further that they took into their possession the fund set 
apart for the payment of debts and proceeded with the utmost 
diligence and economy to administer it by selling the real 
estate and the crop on hand and collecting the debts due the 
estate, but, by reason of a fall in the price of cotton and their 
inability to collect many of the debts due the testator, who 
was a practising physician, many outstanding accounts could 
not be made available, and from other causes the amount which 
they were enabled to realize from the fund set apart for the 
payment of debts turned out to be insufficient for that purpose 
and they were forced to advance a large amount out. of their 
own funds, 

The defendants do not take issue upon these allegations, 
except that in regard to the fund set apart for the payment of 
debts ; and they aver that the fund was amply sufficient if it 
had been properly administered, and that the plaintiffs are 
guilty of gross negligence and mismanagement in regard to it, 
especially in reference to the collection of the debts, of which 
there were many small ones that might have been saved, and 
in making sale of the cotton and corn on hand. 

The averment of the plaintiffs, if true, certainly makes out 
a case which entitles them to relief, and the only matter about 
which the parties are at issue is in reference to the adminis- 
tration of the fund set apart for the payment of the debts. If 
this fund was sufficient at the death of the testator and became 
insufficient afterwards by the negligence or mismanagement 
of the plaintiffs, their equity is fully met. 

This presents a question which we cannot, at the 

(110) hearing, effectually deal with, and there must be a 

reference to the Clerk to acquire and impart to the 

Court the necessary information in regard to it. Adams’ E,., 
375, 379. 


Cited: Stack v. Williams, 56 N. C., 15; Daniel v. Cook, 
63 N. C., 228. 


106 





RULE BY THE COURT. 


IREDELL on ExecuTors may be read by applicants for 
license at their option, instead of the authors now required. 


MEMORANDUM. 


Tue Honorasie Samvet J. Person of Wilmington, who 
had received the temporary appointment of Judge of the Supe- 
rior Courts by the Governor and Council, was appointed to 
that office by the General Assembly at its last session, in the 
place of Judge Serrie, resigned. 





